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THE SPEAKER (Mr Clarko) took the Chair at 2.00 pm, and read prayers.

VISITORS AND GUESTS - SPEAKER'S GALLERY
Page, Hon Graham, Speaker of Tasmanian Parliament, and Mrs Page

THE SPEAKER (Mr Clarko): 1 welcome to the Speakers Gallery today the Speaker of
the Tasmanian Parliament, Hon Graham Page, and his wife Anne.
[Applause.]

STATEMENT - SPEAKER
Parliamentary Educational Videos, Update

THE SPEAKER (Mr Clarko): I remind members of my previous announcement that
filming for the new parliamentary video will be undertaken in the Chamber today and
will commence shortly after 2.30 pm for approximately one hour.

PETITION - BROOMEHILL PRIMARY SCHOOL, CLOSURE
MR CUNNINGHAM (Marangaroo) [2.05 pm]: I present the following petition -

To: The Honourable die Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned:

totally oppose the closure of the Broomehill Primary School
call on the Minister for Education to consult with local people, parents and
schools before he makes such important and viral decisions affecting our
community
as a matter of urgency call on the Minister for Education to maintain the
Broomehill Primary School for the benefit of local families and the
community.

Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 65 signatures and I certify that it conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 33.]

PETITION - QUINNINUP PRIMARY SCHOOL, CLOSURE
MR CUNNINGHAM (Marangaroo) [2.06 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned:

totally oppose the closure of the Quinninup Primary School
call on the Minister for Education to consult with local people, parents and
schools before he makes such important and vital decisions affecting our
community
as a matter of urgency call on the inister for Education to m~antain the
Quinninup Primary School for the benefit of local families and the
community.



Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 52 signatures and I certify that ir conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 34.]

PETITION - ABORTION, PROSECUTING PERFORMERS OF
MR PENDAL (South Perth) [2.07 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned, maintain that some 9,000 abortions are being performed
each year in Western Australia, contrary to Section 199 of the Criminal Code of
Western Australia.
We plead that the Government and police take all necessary means to prosecute
those who perform abortions proscribed by the law.
In addition, we plead that no steps will be taken by the Government to provide
land, funds, or in any other way suppont the establishment of abortion facilities in
the Bunbury region.
And we will, as in duty bound, ever pray.

The petition bears 214 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 35.]

PETITION - WATER PRESSURE, PALMYRA, RECTIFICATION
MR McGINTY (Fremantle) [2.08 pm]:- I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned ratepayers and residents of Palmyra seek relief from a
continuing problem with inadequate water pressure in our district. This historical
problem has been compounded by an increase in residential density and it is time
the matter was rectified.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 251 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 36.J

PETITION - TRADING HOURS DEREGULATION, PORT HEDLAND
MR GRAHAM (Pilbara) [2. 10 pm]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned petitioners wish to express our opposition to the unrestricted
deregulation of trading hours in Port Hedland.
The introduction of twenty four hour trading into Hedland has already resulted in
a massive loss of trade to small businesses in the town.
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Unrestricted trading has put at risk the jobs of the hundreds of local people who
rely on small business for their livelihood.
Your petitioners wish to express their total opposition to the increased
monopolisation of the Retail Trade in our town.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition was organised by the Hedland Chamber of Commerce and bears 783
signatures. I certify that it conforms to the standing orders of the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 37.]

SITTINGS OF THE HOUSE - THURSDAY EVENING
MR C.J. BARNETT (Cottesloe - Leader of the House) [2.14 pm): I advise members
that the House will sit this Thursday evening and also on Thursday evening next week, if
necessary.

(Questions without notice taken.]

MARKETING OF POTATOES (AMENDMENT) BILL
Imroduction and First Reading

Bill introduced, on motion by Mr House (Minister for Primary Industry), and read a first
time.

SUBIACO REDEVELOPMENT BILL
Second Reading

MR LEWIS (Applecross - Minister for Planning) [2.49 pm]: I move -

That the Bill be now read a second time.
In March 1993 the City of Subiaco presented the Government with a proposal for the
redevelopment of part of Subiaco. This was followed by a memorandum of agreement
between the state and the City of Subiaco, endorsed by the Premier and the then mayor of
Subiaco in January 1994. The proposal involved a number of significant elements of
which the following ar the most important: Sinking the railway line between what is
commonly referred to as the Axon Street bridge and the Hay Street subway;
redevelopment of underutilised government owned and Crown land, partial sale and
development of City of Subiaco endowment lands; and broad funding and management
arrangements to enable the project to be self-funding. It is an exciting proposal that will
release for development valuable land presently constrained by the railway line, and will
revitalise mun-down former industrial sites. The redevelopment area is bounded by
Salvado Road to the north, Haydn Bunton Drive to the east, Jersey Street to the west and
Hay Street, the railway line and Roberts Road to the south. It amounts to some
71 hectares, of which only five per cent is in private ownership, with 44 per cent being
Subiaco endowment land and the remainder being Crown reserves, mostly for railway
and transpont purposes, or other land in government ownership.
As the project area currently lies within two municipal districts and responsibilities
overlap between the many state government departments involved, them is a compelling
case for creating an appropriate development authority. Such an authority can coordinate
development to the maximum possible advantage, as with the East Perth Redevelopment
Authority. it can also be given the specific task and the necessary powers to bring this
comprehensive and complex project to a successful conclusion.
The board of the proposed new authority is to include a chairman nominated by the
Minister for Planning, two representatives nominated by the City of Subiaco, a member
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of the board of directors of the Western Australian Land Authority - LandCorp - and a
nominee of the Minister for Transport. As far as possible it will be composed of persons
with knowledge or experience in urban planning, business management, property
development, financial management, engineering, transport housing and community
affairs.
One of the first responsibilities of the new authority will be to prepare a development
scheme for the project area. An important element in the preparation of this scheme Will
be the opportunity for public input, in much the same way as with a conventional town
planning scheme. The authority will be required to examine and determine all
submissions prior to seeking approval of the scheme by the Minister for Planning. In
addition, it is proposed to arrange a series of workshops during the initial planning phases
to assist public understanding of the process.
It is anticipated that the proposed redevelopment scheme will provide for around 700
new dwellings accommodating approximately 1 600 people. A series of "green" spaces
running through the middle of the project area will ultimately form part of a network of
parks between East Perch and Bold Park. Provision will also be made for commercial
development near the Subiaco town centre.
Other issues to be addressed by the new authority through the redevelopment scheme
are -

Traffic assessments and road requirements, including possible realignments;
urban design guidelines for developers;
landscaping guidelines for developers and a landscape plan for public open space
issues;
the form and extent of possible commercial and recall developments;
an environmental assessment of pollution from previous industrial operations;
an assessment of community needs; and
heritage and conservation values within the project area.

The authority will be bound to abide by and implement the redevelopment scheme
approved under this legislation. The redevelopment scheme will replace the respective
portions of the constituent local authority town planning schemes and the metropolitan
region scheme.
Having identified the form and content of the project through the redevelopment scheme,
the authority will be responsible, by virtue of its various powers, for implementing the
project. As part of that process it will provide fim leadership and attract the necessary
private sector investment to make the project a success. At the same time, it is intended
ta the authority will be fully accountable to Parliament.
The main functions of the authority will be to promote and coordinate the amalgamation
and subdivision of land, where necessary to undertake the closure and realignment of
roads and streets, arrange for the works associated with sinking the railway and
coordinate and control the development of land within the project area.
Provision is made in this legislation for the authority to appoint a chief executive officer
to assist in the performiance of its functions and obligations. The authority will also have
the capacity to engage the services of any officer or employee in the Public Service in
another state agency or instrumentality. Where no such other arrangement is in place the
legislation provides that a suitable arrangement is to be made with the Western
Australian Land Authority to provide the necessary services to enable the redevelopment
authority to complete its task.
The involvement of the private sector will be essential to the overall realisation of the
project and maximum use will be made of private sector consultants and contractors.
The sale or lease of land will be subject to agreements to ensure accountability and
integrity in the development process.
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Funding the project in the 1994-95 financial year will come from $5m. of Building Better
Cities program moneys. This will allow the first stage of railway works to commence
while more detailed planning proposals are being resolved. Subsequent funding fromn the
City of Subiaco and project land sales will mainly be directed towards works and services
including upgrading roads and service infrastructure, landscape improvements, land
assembly and site works. The authority will contribute revenue from land sales to the
project.
The Government is taking the lead in this exciting project, and creation of the authority is
essential to ensuring the timely and successful completion of the Project- The planning
implementation phase is expected to have no more than a 10 year life and the legislation
is to be reviewed after five years of operation.
All levels of government, the private sector and the public will need to work together to
bring the project to a successful completion. I commend the Bill to the House.
Debate adjourned, on motion by Mr Leahy.

TOTALISATOR AGENCY BOARD BETTING AMENDMENT BILL
Second Reading

MR COWAN (Merredin - Deputy Premier) [2.56 pm]: I move -

That the Bill be now read a second time.

The purpose of this Bill is to amend sections 20(l) and 27 of die Totalisator Agency
Board Betting Act. The amendments will allow the Western Australian TAB to continue
to participate in the combined win and place betting pool SupeffAB when the Victorian
TAB, a statutory authority, ceases to exist and its operations are taken over by the public
company TABCORP. I understand that legislation to convert the Victorian TAB to the
public company TABCORP is presently before the Victorian Parliament and may be
introduced from 1 August 1994. While there is some uncertainty about this date, to
protect the interests of punters and the TAB die Government intends to proclaim the
legislative changes well before this date. The TAB's participation in combined pools is
limited to "any other state, or any territory or any authority". Once the Victorian
legislation is proclaimed, the Western Australian TAB will have to withdraw fromn the
SuperTAB if the Totalisator Agency Board Betting Act is not amended.
The passing of the Bili will ensure that the TAB is able to continue to provide the
combined betting pool service SuperTAB to Western Australian punters. Otherwise
Western Australian punters would be disadvantaged by not being able to bet into the
larger SuperTAB pool.
The amendments to the Act will enable the TAB to participate in combined betting pools
operated by bodies corporate as prescribed in regulations. Parliament will, therefore, be
able to review any arrangements for the TAB's participation in combined betting pools
with public companies before any contracts are let. I commend the Bill to the House.
Debate adjourned, on motion by Mr Leahy.

MOTION.- STANDING ORDERS SUSPENSION
Treasurer's Advance Authorization Bill

MR CJ. BARNETT (Cottesloe - Leader of the House) (2.57 pm]: I move -

That Order of the Day No 21 be now taken.
Speaker's Ruling - Bill Withdrawn

The SPEAKER: I advise members that Standing Order No 249 requires that every Bill
not prepared pursuant to the order of leave shall be ordered to be withdrawn. The long
title of the Treasurer's Advance Authorization Bill does not accord in many respects with
the long tidle of the Bill for which the order of leave was given, and accordingly I direct
the Bill be withdrawn.
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MOTION - STANDING ORDERS SUSPENSION
Bill/or an Act to Authorise the Treasurer to Make Certain Payments and Adrvances

On motion by Mr C.J. Barnett (Leader of the House), resolved with an absolute
majority -

That so much of die standing orders be suspended as is necessary to enable
consideration forthwith of the following motion -

To introduce, without notice, and proceed up to and including the motion
for the second reading at this sitting a Bill for "An Act to authorise the
Treasurer to make certain payments and advances and to specify a limit
for the payments and advances so authorised for the financial year
commencing on 1 July 1994".

TREASURER'S ADVANCE AUTHORIZATION BILL
Introduction and First Reading

Bill introduced, on motion by Mr C.J. Barnett (Leader of the House), and read a first
time.

Second Reading
MR CJ. BARNETT (Cottesloe - Leader of the House) [3.01 pmJ: I move -

That the Bill be now read a second rime.
The Bill having had its title corrected, I advise members that the second reading speech is
the same as that read by the Treasurer last Thursday.
Debate adjourned, on motion by Mr Leahy.

PUBLIC SECTOR MANAGEMENT BILL
Second Reading

Resumed from 2 June.
MRS HENDERSON (Thornlie) [3.02 pmn]: Before we adjourned last Thursday I was
directing my attention to one particularly objectionable area of the Bill, that which deals
with the powers of Ministers. One of the powers allows them to ordier inquiries into
departments, the management of departments and individuals. When they order those
inquiries they are given under this Bill extraordinary and unprecedented powers of
investigation, so wide and sweeping that they remove all the normal constraints that
apply to a court when a person is being investigated or asked questions which could
incriminate him. For example, clause 10(3)(a) allows the Minister to conduct a review of
the management of a department. Under the schedule to the Bill a person being asked a
question does not have the right to remain silent or refrain from incriminating himself or
herself; does not have the right to know the nature of the investigation against him or her,
and does not have the right to see the report when it is produced. A Minister can order an
investigation to be conducted into a public servant, such as the head of a government
department or any other person whom the Minister, for whatever reason, does not like or
whose political views the Minister does not like. That person can be subjected to an
inquiry where the inquirer has broad and wide-ranging powers of investigation. Not only
does the person not have to be given, as is normally the case, notice of anything negative
that has been received against him or the charge levied, but also he does not have any
right of representation during the investigation, which could be carried out secretly. The
person does not have to be told what is being investigated, and yet he has no right to
refuse to answer any questions or refuse to produce any material asked for. The inquirer
is not bound by the normal rules of evidence; in other words, according to this Bill, the
inquirer can inform himself in any way he sees fit. He can depend on hearsay, evidence
he has heard second or third hand, and on innuendo or gossip. This Bill gives that broad
ranging power to the person conducting the investigation, with no regrets whatsoever for

1058 [ASSEMBLY]



[Tuesday, 7 June 1994) 15

the person being investigated. That is an extremely punitive element in the Bill and it
concerns me greatly.
The Government is seeking to put into the Bill the opportunity to do what it has been
trying to do to sonic senior public servants, whom it is trying to get rid of because it does
not like tir political views or does not want them to remain in office for whatever
reason and warnts to put in someone else whose views might be molt akin to its own
ideology. We saw earlier this year the long drawn out affair of Barry Carbon, the head of
the Environmental Protection Authority. We saw the enormous lengths to which the
Minister for the Environment went to seek to get rid of that person, to the extent of
abolishing his job. In view of his expertise and in recogntion of his stature, he was
offered a very senior position by the Federal Government as the head of its
environmental protection authority. That was this state's loss and the Federal
Government's gain. I put to the Minister for Public Sector Management that this process
of seeking to get rid of people by using these wide-ranging powers and taking away their
normal rights is being used against the head of the Department of Productivity and
Labour Relations. The head of that department has been a public servant for more than
20 years, working under both Labor and Liberal administrations. From my experience
when I was Minister, he is a person whose integrity, loyalty, commitment and
competence are outstanding.
Mr Court: Who is this?
Mrs HENDERSON: The head of the Department of Productivity and Labour Relations,
Noel Whitehead. He is a person of great competence who could be described as a career
public servant who has worked his way up through the ranks over 20 years. Here is
someone investigated in precisely the way in which this Bill allows people to be
investigated. It gives no rights whatsoever. Hie has been investigated in such a manner
that he was not made aware of the nature of the allegations against him. Inquiries were
conducted, people interviewed and information gathered, and yet he, as the person at the
centre of the investigation, was not told what it was he was alleged to have done. I would
be interested to hear the Minister for Public Sector Management's response. This flies in
the face of all basic tenets of natural justice. If a person is to be investigated he should
know the nature of the allegations against him. At the end of an investigation
Mr Whitehead has not been given a copy of the report on which a decision was made on
what would happen to him. That is precisely what can happen under this Bill. There is
the opportunity here for a report to be compiled on the head of a department, or any other
public servant, and the person has no right to get a copy of the report. It goes to the
Minister, but the person being investigated, who cannot refuse to answer questions,
exercise the right to remain silent or insist on legal representation, cannot even insist on a
copy of the report. That is what happened with this public servant, a public servant for
some 20 years, throughout both Labor and Liberal administrations. At the end of the
investigation last week he was told, "If you resign we will not pursue this matter any
further or take any further action." If that is not a form of blackmnail I do not know what
is. He was told, "We will not have to pay you out, because there will be no redundancy
money or payout for the remainder of your contract. We wili save ourselves $100 000 or
whatever, and we will not charge you or pursue this matter. It is not of sufficient
significance so we will nor pursue it if you resign-, if you do not, be aware that we will
charge you."
I was saddened to hear this morning that that senior public servant of 20 years standing
now faces a trumped up charge conducted by a secret inquiry exactly along the lines of
the provisions in this Bill, He had no knowledge of that final report. In line with the
provisions of this Bill, he was not given the opportunity to examine it. He was not given
the right of natural justice to which people are entitled when they go before the courts of
this state. He was told he was being charged. That trumped up charge allegedly relates
to notes he wrote on memos which were in a file and which went to the Minister. They
were handwritten notes for the Minister's information to amplify the circumstances in
which the memos were written. In other words, they added to the file to give additional
information to the Minister.
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It is a disgrace when someone who has been a loyal public servant for 20 years, but
whose ideology does not fit with this Minister for Labour Relations who has a very Firm
and strong view on what ideology the head of his department will hold, is asked to leave
in that manner. This Minister is not prepared to follow normal procedures whereby a
public servant, who has a contract, is paid out in the normal way. No; he is prepared to
blackmail this person after a secret inquiry by saying, "If you want to resign we will not
charge you, but if you do not resign we will charge you." So much for the firm basis on
which those charges must rest, that he was told if he goes quietly and is not paid out he
will not be charged. That is disgraceful. It is exactly the door this kind of legislation
opens. It is clearly intended to give the Government the opportunity to get rid of the
people it does not like, without paying them out. In other words the Government can
conduct a secret investigation and allow the person to be charged in the manner in which
I have described and avoid the normal processes whereby a contract is terminated and a
payout made to that person.
Mr Shave: You should not worry because Brian Burke said it would take us 10 years to
get your hacks out of the Public Service.
Mrs HENDERSON: How dare the member for Melville talk about a person who was in
the Public Servce during the previous Liberal Government? How dare he seek in this
Chamber to blacken the name of someone he knows nothing about, but who has given
loyal and dedicated service to this state for more than 20 years? The member for
Melville has a nerve to talk about hacks. I would be very interested to see who is
nominated to replace this loyal public servant. I wonder whether the Minister for Labour
Relations will put someone in that position more akin to his own ideology - his extreme
views on industrial relations which are recognised around the country as such.
Mr Court Extreme?
Mrs HENDERSON: Members opposite would be ashamed to hear the reports I have had
back from federal meetings of industrial relations Ministers from around the country -
even that their own Liberal colleagues in other states have made about this Minister for
Labour Relations and his approach.
Mr Shave interjected.
Mrs HENDERSON: They have also told people on the side of the fence of the member
for Melville.
As I mentioned last Thursday, there is no question this Bill is designed to enable the
Government to by-pass the general order on redundancies and allow people to be made
redundant under regulations without paying out the normal redundancy payments.
I refer to a chart which I understand is an illustration of the way in which this scheme
will operate. It clearly shows that in the event of privatisation of an agency such as State
Print, persons will be offered suitable ongoing employment in the private sector. The
chart shows what will happen if they accept that employment or reject it. If, for example,
State Print is sold to a private employer and that company offers the employees a job and
they refuse it, bearing in mind they currently work in the public sector, they will be
counselled, If they do not accept the counselling or do not agree to take the position,
they will be dismissed. It is the intention of this Government that people will become
chattels. State Print will be sold along with printing machines and other materials and the
staff will go along with the chattels and machinery. That harks back to the seventeenth
century. It is the kind of attitude we have already seen. It will be enormously attractive
to the Government to accept a tender for the purchase of agencies such as State Print, the
Hospital Laundry and Linen Service, Transpenth or whatever other agencies the
Government decides to sell in line with the McCarrey recommendations. It would be a
very attractive proposition to the Government if, for example, a private company offered
to buy the people at the same time as they purchased the buses, the printing machines, the
washing machines or the drying machines. It would not have to pay out redundancies.
if, three months after that company bought the state laundry and linen service or Stare
Print, half their employees were dismissed, what would happen to those people who
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missed out on their redundancy payouts? The private sector company might well dismiss
them.
Mr Pendal: Your Government was heading down the pathway to privatisation.
Mrs HENDERSON: Never did it seek to sell people with the agencies.
Mr Court: What about the SOIC?
Mrs HENDERSON: The employees had an option.
Mr Court: We give them an option.
Mrs HENDERSON: They do not have an option according to this government chart - if'
they do not accept the employment they will be dismissed. I will be interested to hear the
Minister's response. I would like the Minister to tell me I am wirong; that they will not
be dismissed, but that they will have a choice.
[The member's time expired.]
MR LEAKY (Northern Rivers) [3.17 pm]): Having been a public servant for a number
of years, I have concerns about the ability of this Bill to weaken the Public Service.
Anyone who works in that area will share my concerns. A great number of people who
work in the public sector and have been there for many years tell me that morale is very
low. Some of the concerns that have been raised by other speakers on this side have
referred to the powers this Bill gives to Ministers of the Crown. As stated quite
adequately by the member for Thorulie, it puts civil servants in a very difficult position.
If they upset a Minister they will be in a situation where at any time their services can be
put under a microscope and dispensed with. That is a problem in the public sector which
needs to be considered.
Clause 39 provides for retirement of public servants on grounds of ill health. Retirement
under this clause prior to the age of 65 years is contrary to the provisions of the Equal
Opportunity Act and conflicts in particular with section 8(l)(d) of that Act. A number of
provisions of this Bill are int conflict with other legislation. It seems to have been thrown
together with undue haste and brought to Parliament without allowing people who have
been employed in the public sector for many years the opportunity to scrutinise and have
input into the Bill. Not many public sector workers agree with the provisions of the Bill;
the vast majority of hard working public sector employees would be very much opposed
to most of its provisions.
I have not had an opportunity to read the entire Bill and intended to make only a few
relevant points. I will leave it to my colleagues to address other matters relating to the
Bill.
MR D.L. SMITH (Mitchell) [3.21 pm]: Like so much of what this Government
introduces to the Parliament, this legislation is a fraud. It is based on the premise that
somehow it is a part of the compliance by the Government with a number of
recommendations of the Royal Commission into Commercial Activities of Government
and Ocher Matters on the conduct of public servants and public office holders. The only
clauses of the Bill that deal in any way with conduct are clauses 9, 11 and 21 - in a Bill
containing 142 pages. The other clauses deal with conditions of service of public
servants and the way in which the Government relates to them.
As the member for Victoria Park pointed out, this Bill is the implementation of the
McCarrey report and runs contrary to the real thrust of the royal commission's
recommendations on public sector conduct. The Bill sets out to place Ministers and the
government of the day firmly and absolutely in control of the public sector and to place
every public servant in a position of insecurity. Nothing is more guaranteed to make
employees willing accomplices of their political masters than being placed in the position
of insecurity for which this legislation provides. That is what the Bill is primarily about.
It is about putting everyone in the public sector, from the chief executive officers and
senior employees down to the people at the shop floor level, in a very insecure position.
It places chief executive officers and senior employees in a position in which their
employment will not be permanent and secure, as it has been in the past; it will1 be the
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subject of five year contracts. The contents of those contracts can even abrogate the
principles of conduct which are to be prescribed under clause 9. Most importantly, every
chief executive officer and senior employee who is employed on contract will know that
at the end of the five year period their performance will be assessed and, if it has been
unsatisfactory in any way, their contract will not be renewed. One hopes that that
assessment will be on performance and their duty statement. The truth is that, apart from
whether performance has been outstanding, if employees are not of the right political
colour or if they have not given the right support to their Ministers and the government
which will be reappointing them, they can expect not to be reappointed.
As the member for Thornilie said, the Government has amply demonstrated the way in
which it treats committed public servants who it believes gave too good a service to the
government in the past. I add to the names that have been mentioned in this debate Vince
Paparo, who was and is an exemplary public servant and who, at the change of
government, was the Chief Executive Officer of the Western Australian Land Authority.
He is now languishing without a specific position and either waiting for reappointment or
reconsidering his future. He has not been guilty of any misconduct. Before the Burke
government came to office he was a public servant and he should still be a public servant.
He is a person with the highest standards of integrity and an enthusiastic worker for
whichever department or agency he has worked as a public servant. His treatment by the
Government exemplifies the way in which all public servants can expect to be treated
under the five year contract arrangements provided under the legislation. Later in the
debate, opposition members will deal with our concerns about specific clauses.
I wish to deal in more depth with some of the matters raised by the member for Thornlie
about inquiries. The legislation seems to be full of opportunities for inquiries. The first
of those occurs under the powers and functions of the Minister. In clause 10(1)(d) the
Minister is authorised to arrange for reviews to be conducted, on the initiative of the
Minister or at the request of another Minister of the Crown, in respect of the functions,
management or operations of one or more public sector bodies. The extraordinary thing
about that power is that it extends beyond the portfolio areas for which the Minister has
responsibility. That is made clear under paragraph (5), which provides that, before
initiating such a review, the Minister initiating the review is to consult with the Minister
and the chief executive officer who is responsible for the body the subject of that review.
However, a further and quite separate power is given to Ministers under clause 11 which
provides that the Minister may direct in writing "a person or persons to hold a special
inquiry into a matter relating to the Public Sector and the person or persons shall comply
with that direction." Therefore, the Minister has the power not only to initiate an inquiry
but also to direct a person to conduct that inquiry.
It is noteworthy that the constraint which applies in respect of the powers under clause 10
does not apply under clause 11; that is, there is no obligation on a Minister initiating a
special inquiry under clause 11I to informi the chief executive or even the Minister
responsible for the matter that is to be the subject of the inquiry. Just as importantly,
there are no guidelines or restrictions on what constitutes a matter relating to the public
sector. In my view that is so broad that it allows the Minister to inquire into the personal
lives of public servants or any other matter about which the Minister was so inclined.
The person who is given the responsibility of a special inquiry then has the powers
provided in clause 12 and schedule 3. One of the objections I have to those powers is
that, under clause 13. a legal practitioner can represent a person, a public sector body or
other body at a special inquiry only if the special inquirer agrees; that is, it will be at the
special inquirer's whim whether a person who is required to give evidence or is subject to
an inquiry is entitled to legal representation.
However, that is not the end of the powers of inquiry relating to public servants and their
conduct because they are subject to even further requirements. Clause 79 in division 2 of
part 5 of the Hill provides an opportunity for an inquiry into a person whose performance
is believed to be substandard. Clauses 80 and 81 in division 3 provide for inquiries into
public servants for breaches of discipline. Those breaches of discipline include the
disobeying or disregarding of a lawful order; the contravention of any provision of this
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Bill applicable to that employee or any public sector standard or code of ethics; the
committing of an act of misconduct; or negligence or carelessness in the performance of
his or her functions. Therefore, any act of misconduct, negligence or carelessness in the
performance of a function can be the subject of a disciplinary inquiry in addition to an
inquiry into substandard performance.
In addition, of course, under clause 24, the commissioner is also given the power to
investigate matters and is also given exactly the same powers as a special inquirer.
Therefore, under this legislation, it will be possible for the Minister to initiate a review
subject to advising the Minister or chief executive officer responsible for the agency; the
Minister will have a capacity to initiate an inquiry outside his or her portfolio
responsibilities without informing the Minister or chief executive and then will have the
extraordinary power of a special inquirer; the commissioner will have the power to
initiate an inquiry under clause 24; the power will exist to initiate an inquiry under clause
79 in relation to substandard performance; and the power will exist to initiate an inquiry
under clause 80 in relation to disciplinary matters. Under none of those provisions is
adequate protection given to the rights of the persons who will be the subject of those
inquiries, reviews or investigations. It is a very serious deficiency that we should have
before us legislation which provides such powers but which does not counterbalance
those powers by considering the rights of the persons who are the subject of the inquiries.
It is true that under those provisions relating to substandard performance and misconduct
there are limited rights of review under section 29 and elsewhere of the Industrial
Relations Act. However, there is no attempt in this legislation to protect the rights of
people against whom an informal complaint has been made. In my view, it is nonsense
to allow a Minister or commissioner to initiate an inquiry into the conduct of individuals
when those individuals do not have any rights to even be informed that they are the
subject of an inquiry until a decision is made that some form of disciplinary action will
be taken against those individuals.
On the other hand, if this Bill were really about the sorts of matters covered by the royal
commission, one would have expected that this legislation would provide for
whistleblower protection for public servants who are covered by it. I invite the Minister
for Public Sector Management to point out to me in his response to this debate where this
legislation provides protection for a public servant who believes that his colleagues, his
superiors or, more particularly, the Minister or the government of the day are involved in
misconduct or are acting in ways which are contrary to the standards which the Bill
envisages will be set down by regulation. In my view, this Bill should include
whistleblower provisions for the Public Service. There is a need for whistleblower
protection legislation outside the public sector. However, if protection is to be provided
for public servants who make allegations about their superiors, it should be included in
this legislation. There is no provision for a member of the public or a member of the
Public Service to allege impropriety, misconduct or unlawful behaviour to the
commissioner. There is certainly no adequate protection for the public servant who does
that, and no security of tenure is guaranteed under legislation for people who make such
allegations. I find it passing strange that there is no such proviion in this legislation.
As I said, the residual impression one has is that the Bill is a frad ad that it really is
about the views of this Government about the nature of the Public Service and what it
should be doing. That, of course, is clearly spelled out in the order in which matters are.
dealt with. Clause 7 contains a list of the general principles of public admiinistration, but
does not contain any provision in relation to conduct; those issues are dealt with in clause
9 and by regulations. Clause 7 includes reference to operational responsiveness and
flexibility, thus enabling the public sector to adapt quickly and effectively to changes in
government policies and priorities, to enable decisions to be made, and action taken,
without excessive formality and with a minimum of delay. I want to dwell on the
meaning of "without excessive formality". Does it mean without proper records? Does t
mean without much of what the royal commission and other people involved in the
preservation of public records said about the need to ensure decision making and action
in government are properly recorded in a formal way? The clause also states that
decisions should be made and action taken with a minimum of delay. I have no problem
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with the services of the public sector being supplied in a way that does not involve
excessive formality, and neither do I have any problem with decisions being made in a
properly considered forum. However, I wonder why those words are included, in the
light of the statement by the royal commission about the need for proper record keeping
and to ensure that decisions were not rushed into. With regard to proper Cabinet
consideration and the like there must be a proper record of every decision, indicating the
reasons for that decision, and the execution of it. As far as possible, decisions should not
be made quickly just for the sake of expedition, but should be made only after absolute
consideration of the impact of the decision in the short term and the long term on citizens
and other people affected by it.
The clause then refers to delegation of responsibility down the line and states that public
sector bodies should have as their goal a continued improvement in the efficiency and
effectiveness of their performance and so on. The constant reference to efficient and
effective when those wards are to be interpreted by this Government, means minimum
service provision at minimum cost with minimum standards of employment for those
who are delivering the service. The time has come when we must start questioning how
far governments can go in cutting the nature of the service, the budget provided to run the
service, and the conditions of those who are expected to deliver that service. Already,
after 15 months, we are experiencing the problems that occur when governments go too
far in their cost cutting. No-one has a problem with real efficiency and effectiveness, and
much of the previous government was about achieving efficiency and effectiveness.
However, when it comes to an ideological view that. no matter what was done by the
previous government in cost reductions and achieving efficiency and effectiveness,
enough is never enough, the Government can cut too much. The recent problems with
the State Energy Commission are a fair indication of that. SECWA has been the subject
of many efficiencies and reconsideration of the way it should operate. The previous
government had achieved a great deal, and since this Government has been in office with
its ideological bent, it has cut too far. Therefore, when a major breakdown occurred in
the transmission system .and a major natural event occurred, such as the recent storm
conditions, the capacity of SECWA to get the system up and running after the
transmission break and to restore all damaged lines and the like in the storms, was
demonstrated to be inadequate.
Mr Court: Your spokesperson said the private sector should be used to provide backup in
such cases. Do you agree with that?
Mr D.L. SMITH: When the Public Service has been so stripped of its resources that it
cannot do the job, it must go wherever it can to get alternative services.
Mr Court: Do you accept that the private sector should be used?
Mr D.L. SMIT H: SECWA should have the resources to do it itself but, if those resources
are not available when the major problem occurs, one must look to whatever resources
are available. In relation to disaster strategies, we should have in place ideas about where
to pull extra resources from when a major disaster occurs. Despite all the rhetoric in the
newspapers, I personally believe that the recent storm was not out of the ordinary. I
certainly do not believe it was as bad as has been portrayed, and what made it
catastrophic in people's assessments was their being without power for three or more
days. In my experience as a lifelong resident of the south west of Western Australia, I do
not think it was an extraordinary event, or the winds were of extraordinary power or
patency, or extended in duration beyond that which we should expect.
Mr Pendal: Do you think the outcome would have been different if you had been in
office?
Mr D.L. SMIH: If the Government keeps cutting beyond what is required for efficiency
and effectiveness, just for ideological bent, the problem of the restoration of services
after such events is much greater than it should be. Anyone who waited for four days for
their power to be restored is well aware that the Government has gone beyond that which
is reasonable, to something totally unreasonable.
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Our basic concern is that tbis Bill masquerades as dealing with public sector standards,
and the commissioner is named as such, but in reality it is about creating insecurity of
employment and conditions in the Public Service, and is mainly about implementing the
McCarrey report. The member for Victoria Park in his contribution to the second reading
debate said it was two separate ideas flyig to be made confluent in the legislation. In
my view, it is not even that. It is primarily about insecurity of employment in the public
sector. The public sector conduct issues are set out for the purpose of paying some lip
service, so that the Government can get on with what it has wanted to do, as a political
party, with the public sector for as long as I can remember. In the end that insecurity will
lead to the kinds of misconduct and obeisance to Ministers that can create the sont of
problems the royal commissioners perceived. I repeat that I am very concerned that
nowhere in this Bill - which is meant to deal with public sector conduct - is there
whistleblower legislation or any avenue, within or without the public sector, for those
public servants who are concerned about what is going on in their area to bring it to
someone's attention, without fear of what it might do to their job in the long term.
Mr Pendal: You are aware that the whistleblower issue is addressed in the COG Hilt?
Mr D.L. SMITH: To the extent that it should be covered in relation to public servants, it
is not included in this legislation.
Mr Pendal: There is not much point having it in this legislation if we are asking the COG
commissioners to make an assessment of what it should be.
Mr DL. SMITH: It should be included on an interim basis. We are well aware that the
COG commissioners will look into this issue, but this Bill deals exhaustively with the
conditions of service and not very strongly at all with the elements of public sector
conduct. I simply reiterate that, considering the nature of the powers of inquiry, in
particular there should have been some avenue for public servants who are concerned
about the conduct of their colleagues, supervisors, Ministers or government, to make a
complaint and to be clear that it will not lead to their being subject to an inquiry in the
manner perceived under this legislation.
The other major concern is that in all these inquiries no real protection is given to the
individuals who are the subject of those inquiries. It seems extraordinary that a Minister
should have power to initiate inquiries not only in areas under his responsibility but also
in other Ministers' areas of responsibility. In the case of inquiries under clause I11 it
appears the Minister does not even have to inform his ministerial colleague or the chief
executive officer of the agency concerned that the inquiry is being initiated. I wonder
what that says about confidence between Ministers. How can all Ministers be confident
about giving information to other Ministers when they do not know they are the subject
of an inquiry that the Minister may be conducting into a particular matter?
I recognise that there is a role for the Premier. If power had been given to him to initiate
some form of inquiry into the conduct of individual MiCnisters, or areas of responsibility
outside his personal responsibility, them would be no problem with that -

Mr Pendal: Do you mean outside the Premier's area of responsibility?
Mr D.L SMIH: Yes.
Mr Pendal: Effectively he has that power. He can dismiss Ministers.
Mr D.L. SMITH: He can, but if there is a requirement for the kinds of inquiries provided
under clause 11, why should not those inquiries be initiated by the Premier rather than
otherwise? I do not mind the reviews under clause 5, but those under clause 11 should be
the responsibility of the Premier, not the Minister.
DR WATSON (Kenwick) [3.52 pm]: When I left school the Public Service provided
careers. It was always considered that if one had some kind of aspiration in the clerical
or administrative occupations it would be a good thing to enter the Public Service.
Unfortunately until quite recently girls had to resign from the Public Service once they
married. In past years we have seen a succession of senior public servants who have
given undying and faithful support to successive state governments leave after perhaps 45
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or 50 years' service, after having entered the Public Service at age 14 or 15 as messenger
bays, but opportunities have still not been provided for women in die public sector in the
same way. My remarks will be of a general nature, addressed to the issue of career
advancement for women in the Public Service. Although it is clear to us in the
Opposition, and to many armis of die media, that this Bill is an attempt to implement the
recommendations of the McCarrey report, we have always held it as very important that
the public sector act as an ideal employer. For those reasons I am particularly interested
in the general principles of human resource management set out in clause 8 of the Bill,
those clauses addressing equal opportunity or making unlawful any discrimination under
the Equal Opportunity Act, as well as those clauses that assure employees that they
should be provided with a hygienic and safe working environment. I will return to those
principles along the way.
Too few chief executive officers in the public sector are women - not representative by
any means not only of women in the general community but also of women in the Public
Service and the public sector. I will use those two phrases interchangeably. Neither has
much advance been made in appointing women to policy making boards and committees.
Although the previous government had a commitment to ensuring that by 1996, 40 per
cent of representation on government boards and committees would be women, it was a
very difficult commitment to meet. However, with some affirmative action and using a
register where people could nominate themselves for consideration, we managed in 12
months to increase the proportion of women on public boards from, I think, 16 per cent to
around 27 per cent. So, that commitment existed.
Another aspect that is very apparent in the public sector is occupational segregation. No
doubt women are in the lowest paid jobs of the lowest status. Only this morning I opened
a conference for girls in year 10 who are being encouraged to pursue science-related
courses in years 11 and 12. 1 brought to their notice that of the girls who are now 16,
only one in 12 will be able to depend on the fact that she will not be in and out of the paid
work force for all her life whether she is married or not; that most women will not be able
to depend on the fact that their husbands will be able to keep them in the manner in
which they would like to be accustomed. It is a very difficult set of decisions to make
when a girl is 15, about her future life, to take her through until she is 65 but it is a fact
that if girls are prepared and encouraged to study science and maths-related courses in
upper school they will be much more prepared for a number of career opportunities that
will take them away from sales, service and clerical occupations and enable them to use
their full potential. I am most concerned both as a constituency politician and as the
shadow Minister for Women's Interests that the potential of that half of the community is
not being used. That is very apparent in the public sector.
I refer the House to a report produced by the Equal Opportunity Commission in 1987
under section 82B of the Equal Opportunity Act. It examined job evaluation and
broadbanding in the Western Australian Public Service, and it inquired whether there was
any discrimination under the terms of the Act in the Public Service. It found strong
evidence of occupational segmentation and also noted that ethnic minorities were almost
invisible. A number of other unsatisfactory aspects related to broadbanding. It found
that the general labour force in the public sector is highly segregated on the grounds of
gender, race and ethnicity; and women, Aboriginal people, and people from non-English
speaking backgrounds were in the lower paid and less secure jobs. In 1987, although
women made up 41 per cent of all public servants, 69 per cent of them occupied level 1
positions.
Women comprised seven out of 10 positions at level 1. There is a grass imbalance and
very sharp walls to that pyramid which leads to very few women chief executive officers.
Women were substantially under-represented at all other levels. Women also comprised
93 per cent of all part-time officers and of all of the women in the public sector, 75 per
cent had permanency, compared with 92 per cent of men. On the whole, women were
younger and had had less time as employees in the public sector, and fewer had tertiary
qualifications. Of those women who had no tertiary qualifications. 75 per cent were
employed at the top point of level I but only 29 per cent of men without tertiary
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qualifications were in that same salary bracket. Members can see how discomforted the
Equal Opportunity Commission evaluators became. Even when women had tertiary
qualifications, they earned much less than men with similar qualifications. I draw this to
the attention of the House while the Minister for Public Sector Management is here
because he will ultimately be responsible for overseeing the administration of the public
sector.
It is tremendously important from the start to get the culture correct. It is no use making
reference to section 8 and saying. "We believe in equal opportunity." It is clear to mue
chat unless we have a 10 year program of rigorous and vigorous affirnative action, we
will never get women beyond level 1 and into those positions where they will be making
policy decisions, advising Ministers about legislation, doing more than the valuable work
that they currently do, taking notes at meetings and generally being subservient to men,
as I said, with similar qualifications but whose rise through the Public Service seems to
be more rapid than their own. That occurs for all sorts of reasons.
I would like to see the Public Service commit itself to work based child care. That would
be a very important way of recognising the family responsibilities of many women.
Increasingly we will need to recognise chat many women must care for older or disabled
members of their families and will need similar considerations to those of women with
young children. Another area that was noticed, but with the production of little evidence
by way of statistical data, was that Aboriginal people were missing in every level of the
public sector. The previous government had a policy commitment to ensure that at least
three per cent of people employed by government were Aboriginal. That three per cent
would then reflect the position of Aboriginal people within the wider community. They
were to be employed mainly in health and community services areas and they would do
fantastic work as liaison officers and aides in the human services. People from non-
English speaking backgrounds were also missing from the statistical data. Just before we
left government, we made a commitment to the employment of people with various
disabilities. All of those categories of people, and more, need affirmative action
programs to ensure that their potential is thoroughly used, that no-one has more
advantages than anybody else in the public sector. It has been acknowledged that not
only in Western Australia but also the Commonwealth, other states and in Britain thre
public service organisations are dominated by white Anglo-Saxon males and that the
avenues for career opportunities are open mostly to those people.
Training must be instituted as an important adjunct to affirmative action policies. I pay
tribute to those men and women at all levels who serve governments well, no matter what
colour the government is. Although I was a Minister for only two years, I bad
tremendous respect for the work done by people such as Trevor Lee at the Office of
Seniors' Interests; Pauline Phillips at the Office of Women's Interests; Cedric Wyatt of
the Aboriginal Affairs Planning Authority, Nicholas Green at the Aboriginal Sites
Department; and Paula Cristoffanini of the Office of Multicultural Interests. I cite them
because in the public sector the hierarchies are set in concrete, as members would
understand. It is very difficult for people who head a department or an agency without
the kind of clout of some of the bigger departments, such as Health and Corrective
Services. Those people served our government well, and they will continue to serve this
Government well. -I am very disappointed about the way in which some of them have
been treated. I pay a formal tribute to them in this debate.
Besides equal opportunity, the other important principle of human resource management
is to ensure that people work in a hygienic and safe working environment. People will
remember that in 1984 and 1985 there was a tremendously high incidence of repetition
strain injury or occupational overuse syndrome. We demonstrated that by changing the
working environment, by adjusting hierarchies, by providing as safe a system as possible
at work, with practice the incidence of occupational overuse syndrome could be reduced.
Those disabilities affected mnainly women, and those who worked on keyboardls. I
remind the House that RSI was not a new syndrome. Blue collar workers who do
repetitive work have long been vulnerable to RSI, and continue to be. Repetition strain
injury has not gone, and it will not go. If the working conditions of the 1980s return, it is
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inevitable that those sonts of disabilities will again came to the fore. I cite RSI as one
example because we gave a very clear commitment to improving workplace safety so
that RSI would be reduced and, if it were diagnosed, would be treated appropriately. I
remind the House that there are still too many women who have never been able to return
to work since 1983-84 because of the repetition strain injuries they sustained then. We
must never underestimate the disabling and crippling effects of the chronic pain that
those injuries produced.
When I was a member of the Public Accounts and Expenditure Review Committee, we
conducted a survey of work related injuries in the public sector in which we looked at
eye, hand and back injuries, and made a number of recommendations, some of which
were taken up by the relevant government agencies and the Department of Occupational
Health, Safety and Welfare. Again, that demonstrated the vulnerability of the number of
workers in the public sector to work related injury, which in many cases, certainly in the
cases of eye injuries, could be prevented and in the cases of back injury should have been
substantially reduced. The extent of back injury in the public sector, particularly in the
health sector, is nothing short of disgraceful. It is something we must attack in a way we
have not been able to do so far that has had any impact on reducing its level. I shall be
working on a number of ideas with various people in health related unions and in the
health industry.
I am glad to see that the Minister for Housing is here, because I am most distressed about
the fate of 72 Homeswest estate attendants who apparently found they were to be made
redundant by reading about it in the newspaper. It is true that there had been some
rumour and whisper before, but they had been given every assurance that their turn was
not to be this year. I understand the Chief Executive Officer of Homeswest told them
there was a budget to provide any people to be made redundant from Homeswest with the
extra 12 weeks' redundancy leave on top of the general order and provisions that now
apply. To be fair, it is important the 12 weeks' payment be allocated to them.
I support the comments of my colleague the member for Thorrrlie about the way in which
the Chief Executive Officer of the Department of Productivity and Labour Relations is
being treated. Noel Whitehead is a competent specialist in industrial relations, and I see
that he is being made a scapegoat. It is unthinkable that the police are considering laying
charges under the Public Service Act. He has done nothing wrong. I am prepared to
stand Up for him time and time again.
Mr Marshall: If he has done nothing wrong he has nothing to fear.
Dr WATSON: Of course, but why has the Minister initiated such an inquiry?
Mr Marshall: He obviously feels there is something wrong.
Dr WATSON: Along with the member for Thomnlie, I have tremendous reservations
about the way in which clause 10 and schedule 3 of the Bill could be used to make
scapegoats of individual CEOs and employees of government. These kinds of inquiries
can be held in secret.
I close my remarks by saying to the Government that it is in the best interests of all
Western Australians to ensure that women are fairly and properly represented at all levels
of the public sector. As women represent 51 per cent of the community, it would be fair
and just that we should be found in that kind of proportion in all public places. We have
a tremendous amount of work to do with schoolgirls and with governments which make
the decisions to employ people to ensure that education will prepare them for the kind of
promotion that women deserve through the public sector. I would also like to see
embodied in the so-called social justice commitment the Government is making.
provisions for Aboriginal people to ensure at least three per cent of Public Service
positions ame taken by Aboriginal people, and at all levels, not just delivering services to
Aboriginal people.
Mr Court: I could not agree more.
Dr WATSON: I would like to see them as police officers, fisheries inspectors and in
those kinds of positions.
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Mr Court: We tried to get Ernie up as Premier! You people would not have it.
Dr WATSON: I would like to see them involved in policy making functions in all
agencies.
MR RIPPER (Belmont) [4.17 pm]: As the House will be aware, the Bill proposes to
remove powers exercised by the Public Service Commission and distribute diem in three
different directions, sending one set off to the Commissioner for Public Sector
Standards, another to the Minister for Public Sector Management and another to chief
executive officers. I am concerned chat the Commissioner for Public Sector Standards
may not have sufficient powers properly to exercise the functions which are to go to that
position. Clause 21 of the Bill says that die functions of the commissioner are as
follows -

(a) to establish public sector standards setting out minimum standards of
merit, equity and probity to be complied with in the Public Sector ...

It sounds fine to have an independent person who can establish those standards which axe
"to be complied with". However, when one reads the rest of the Bill that relates to the
functions and powers of the commissioner, it seems the commissioner has power to
report and power to exempt various agencies from the codes of conduct that are
established, but does not have power to enforce compliance with the standards
established. When it comes to the bottom line the only power the commissioner has if
someone is not following the standards which that commissioner has established is to
embarrass that agency by reporting to Parliament; in other words, by making the
behaviour public. That seems to me to be inadequate for the purposes for which the
position is to be established, If a commissioner really is to have some authority in
establishing minimum standards of "merit, equity and probity" the commissioner should
have the powers to compel compliance with those standards. It seems a deficiency in the
Act. If one looks at the position of the Minister for Public Sector Management, one sees
quite the reverse position and that rather than having too few powers it might be said the
Minister has too many. He has the power to establish a special inquiry and that special
inquiry can be established for quite a number of reasons. Under clause I11 the Minister
may, in writing, direct a person or persons to hold a special inquiry into "a matter relating
to the Public Sector". That is a pretty broad enabling provision. If one looks at that
broad enabling provision, one must go on to examine the powers of a special inquirer.
He or she can enter the premises of any public sector body, require a person to produce
books or documents, and inspect any book or document or writing produced and retain it
for a reasonable period. The special inquirer does not have to follow the rules of
evidence and is not bound by technicalities or legal forms. The Minister has a broad
power to set up a special inquiry.
Mr Court: Which already takes place under the current legislation.
Mr RIPPER: Nevertheless, this legislation is establishing a new basis, At the Committee
stage, it might be interesting to debate that matter further, It seems that the special
inquirer has quite wide, unfettered powers. People subjected to these inquiries have very
few rights, and inquiries can be established on virtually any pround that the Minister
considers is relevant to die public sector. On the one hand, it can be argued fairly that
large powers are granted to the Minister for Public Sector Management and any special
inquiry that he sets up; on the other hand, the commissioner for public sector standards
does not seem to have the power to enforce the standards which, as an independent
officer, he or she would seek to establish across the public sector.
The other area of concern to me relates to the redeployment and redundancy provisions.
I have been talking to State Print employees about the privatisation of die commercial
arm of State Print. I do not believe it is a good decision in the interests of the workers or
in the interests of the taxpayers as a whole. Members will be aware that State Print
performs an important function in producing Hansard.
The DEPUTY SPEAKER: Order! You would not be referring to an uncorrected copy of
Hansard, would you?
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Mr RIPPER: Mr Deputy Speaker, I will let that question pass through to the keeper. The
weekly Hansard is not available. However, since I am quoting from a question thac I
wrote, I assure you, Mr Deputy Speaker, that the reporting of it is accurate. State Print is
responsible for parliamentary printing and also undertakes a number of other printing
operations for public sector agencies. It is divided for reporting purposes into its non-
commercial and its commercial side. The non-commercial side is parliamentary
reporting. It is non-commercial because of the intermittent load which Parliament
imposes. When Parliament sits, a large demand exists and, when it is not sitting, there is
hardly any demand. That is inherently inefficient because staff and machines lie idle
instead of being in continuous use. State Print also bids for other public sector printing
jobs. It has to compete with outside printers to win those jobs. It has been quite
successful but does not have anything like a monopoly on public sector printing
requirements. On the one hand, some of those public sector printing requirements are
satisfied by the private sector; on the other hand, agencies themselves have established
decentralised printing cells.
In the face of that competition and hampered by the fact that it cannot compete for work
outside the public sector, State Print has been able to win a substantial proportion of
public sector contracts. It does about 18 to 20 per cent of public sector printing work. It
has also been able to win public sector printing contracts with other governments against
the private sector. The commercial arm of State Print's operations is profitable. In the
last year for which I have figures, 199 1-92, the commercial arm made a profit of
$335 000. It is profitable because of a long period of restructuring which has occurred
under legislation that is now in force rather than under the legislation that we are
debating. Stare Print workers have made significant concessions in that process of
restructuring in order to make the commercial ann of the operation profitable.
Employees of State Print have fallen from 450 to below 200 as a result of the
restructuring that has occurred since 1987. T1hey have put in a magnificent effort to make
their organlisation competitive, and it is competitive. It wins public sector printing
contracts against the private sector for jobs in the Western Australian public sector and it
wins public sector printing jobs against the private sector for jobs in the public sectors of
other states and of the Commonwealth Government.
Mr Pendal: You are quite right, but none of that is in dispute, is it? No-one disputes
their competence and their creativity. It is a question - you confronted it when in
government - whether it is appropriate that the Government is in business. The point you
are raising in praise of them is not in dispute; it is whether they should be in it. It is just
like banking and insurance. We have all had to go through the process of wondering
whether this is the time to say that they should not be in it. I thought I would say that in
case you thought nobody was listening.
Mr RIPPER: I was about to comment on the quality of my audience.
Mr Pendal: You can do that as well.
Mr RIPPER: I ani pleased that the member agrees that the employees at State Print are
competent and have done a good job.
Mr Pendal: They are.
Mr RIPPER: I hope that he also recognises the efforts that they have made in recent
years to restructure, the concessions they have made and the process of change they have
been through. They have been through a quality assurance process and much work has
been done to make the commercial side of State Print profitable. Because of the
Government's decision to sell off the organisation, those workers have not been properly
rewarded for the efforts they have made. In making that decision, the Government has
nor been able to offer any certainty about the employment conditions of those workers.
On 31 May, I asked a number of questions about their employment conditions. I asked
whether the employees would have to transfer to the private buyer or otherwise face
unemployrnent; whether the employees, if they transferred to the private employer,
would be able to retain membership of superannuation schemes that they are currently in;
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whether they would have any guarantee of permanency of employment with the new
owner; and what type of employees would be retained in what is called the law
publishing unit. Those questions are fairly basic questions which people who have made
great efforts over recent years would like to have answered. It concerns their
employment and their future. Unfortunately, the Minister cannot answer those questions.
He says that those matters will be considered during the evaluation process, should a
suitable bid be identified through the tender Process. He says that, as a consequence of
current considerations, answers to those questions still must be determined.
State Print workers believe that the employment conditions governing their future on the
privatisation of the commercial arm will not be known until this Public Sector
Management Bill is passed through the Parliament and takes effect. There are some
rounds for them to believe that, because the Bill removes rights which workers had
under the general order on redundancy from the Industrial Relations Commission.
Instead of workers in the public sector having those rights flowing from a decision of the
Industrial Relations Commission following submissions from employers and the Trades
and Labor Council, their redeployment and redundancy conditions will be determined by
regulations made under this Act.
Mr Pendal: When in government you agreed to go down the path of the R & I Bank
privatisation. You were never in a position to guarantee that every R & I Bank employee
would be retained in that service. In other words, those things are not without pain. The
Government's job surely -

Dr Gallop: Hang on; you're wrong. Look at the arrangements we entered into with the
SGIO.
Mr Pendal: I didn't say the SGIQ; I said the R & I Bank. You were in the same position
of not being able to give those sorts of guarantees. That applied to the SGIO as well
because those guarantees would not have been met.
Mr RIPPER: [ will address my remarks to you, Mr Deputy Speaker, although I am happy
to continue the debate with the member for South Perth. I am advised by my colleague
the member for Victoria Park, who was responsible for provisions relating to the SGOO
employees, that had the sale of the 5010 been implemented under the Labor government,
an agreement would have, existed which provided employees with the right to return to
the public sector. The member for South Perth referred to the position with the
R & I Bank. However, although that was foreshadowed by the Lawrence Labor
government, the implementation was not advanced by the time of the election. It is fairly
premature for the member to talk about what conditions would have applied to R & I
Bank officers had that matter been handled by our government rather than the present
Government.
The member for South Perth made some general points about privatisatdon which should,
however, be examined on a case by case basis. The situation with State Print does not
stack up because there is a need for a non-commercial printer. Unfortunately, the
demand on that printer is intermittent, and that makes the non-commercial printer
inefficient If there were a base load of commercial operations to keep the machines and
staff going while Parliament was not making its demands for printing, it would result in a
more efficient operation overall. As a result of the privatisation of the non-commercial
side of State Print's operations, parliamentary printing will be more cosdly. I hope it is
not taken out of the Parliament's budget; for example, out of the budget of committees.
Mr Pendal: Otherwise you might have to shorten your speeches to get the same value.
Mr RIPPER: There is probably scope for members of Parliament to engage in some
productivity improvements themselves in that matter. There is a probability that there
will not be value for money for taxpayers in the sale of State Print. Although there will
be a short term gain to the revenues from the sale, in the long term we will be paying
more for parliamentary printing, there will be a less efficient operation, and we will lose
the profits for taxpayers which the commercial side of the operation makes at the
moment- There will be two further effects on taxpayers: Firstly, it is likely that
competition in the printing industry will be reduced. It is probable that the agency will
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be purchased by someone who is involved in the printing industry locally. That will
mean one less player in the local printing industry and, therefore, less competition and
the prospect of increased prices. Secondly, other agencies in the public sector will
expand their printing cells, as they are already doing. Already a problem exists with the
printing cells being established in agencies. It makes it difficult to determine how much
the Government is spending on printing. They are fairly unaccountable operations and
are likely to be much less efficient than the current State Print operations.
Mr Deputy Speaker, you are being fairly tolerant; I am going off into an area that, strictly
speaking, is not relevant to the Bill. This Bill will make the sale of State Print all that
much easier because it will make it easier for the Government to ignore pit-existing
rights of the employees of State Print. Instead of the employees of State Print having
their rights to redeployment and redundancy under the general order, they will have to
wait and see what the Minister does under the powers given to him by clause 94 to make
regulations governing redeployment and redundancy. The Minister is given the power to
make regulations providing for an employee who refuses the offer of a suitable office,
post or position to be directed by his or her employing authority to accept the offer. if
that is upheld by the Industrial Relations Commission in the fairly limited rights of
review which are established by this legislation the employee can be subjected to
disciplinary action for refusing what is defined by this legislation as a lawful order. This
legislation makes it pretty easy for the Government to deal with people who are subjected
to restructuring or privatisation. Those people's rights are undermined.
The sale of State Print is a bad decision from the point of view of its employees and of
the taxpayers' interests. It is an unfair treatment of the employees, particularly given the
commitment they have made over many years to make the operation profitable. It will
undermine their rights. That is bad enough with any group of workers, but this group of
workers has made a great effort in recent years and this is not a fair reward for their
services. The Opposition opposes the Public Sector Management Bill.
MR COURT (Nedlands - Minister for Public Sector Management) [4.36 pm]: I thank
members for their contribution to this debate. I will answer as best I can many of the
issues that have been raised during the course of the second reading debate. The morale
inside the public sector was at an all time low at the time of the last election. Widespread
concern existed about political appointments to Public Service positions, often at very
senior levels, and of political patronage generally. This legislation clearly sets out the
general principles of public administration and management, human resource
management, and official conduct, and provides a clear message to public sector
employees that the Government will not tolerate political interference in appointments.
The role of the Commissioner for Public Sector Standards will ensure that the processes
are fair and equitable. I asked by way of interjection in this debate for examples of where
political interference in the appointments of Public Service officials had occurred. I am
yet to receive an example.
It is clear that under this legislation political appointments to ministerial offices will be
term of government appointments. That is a principle the Government has stuck by. If
they are not term of government appointments they will be contracts for services. The
appointees will be ineligible to apply for positions in the public sector unless they first
resign their position.
Under the former Labor government a large number of political people were brought into
the Public Service at relatively junior levels. They then had a rapid promotion through
the ranks. Many of the blatantly political appointees who have now left the Public
Service were employed at the bottom levels, went right up to the top, got themselves
signed up on contracts, and then left again - within a 10 year period.
Mrs Henderson: You are sacking the people from the top whom you find politically
unacceptable, not just the people we appointed.
Mr COURT: Does the member for Thomnlie accept that people can have a long term
career path in the Public Service, that they can pull their weight and gradually work their
way up the ranks, when the former government parachuted the people in and moved them
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from the bottom into top positions? In many cases - as the member knaws - they were
some of the key players in business dealings which cost this state $l.5b.
Mrs Henderson: You are trying to get rid of the people who have been there for 20 years
because you do not like their political views.
Mr COURT: To the contrary, the message has gone out to public servants that they now
have a career path.
Mrs Henderson: Public servants will tell you that the morale in the Public Service is rock
bottom.
Mr COURT: The morale in the Public Service could not have been any lower than it was
at the time of the last election.
Mrs Henderson: Than it is now.
Mr COURT: Does the member want me to continue or does she want to continue
interjecting?
During dhe debate reference was made to whistleblower legislation. Members opposite
know that allegations of corruption can be made to the Official Corruption Commission
or the police. Under this legislation breaches of the public sector standards can be
reported to the Commissioner for Public Sector Standards. A number of mechanisms
through which people can make complaints are already in place and the complaints will
be further considered by the Commission on Government.
Reference also was made to consultation. The initial work on this Bill was undertaken
within a tight time-frame. However, the Government introduced this legislation into the
Parliament some time ago and ample opportunity has been given to people to become
familiar with it. In May last year the Government widely circulated a position paper
which canvassed many of the key issues and it received a lot of responses. The
Government involved the chief executive officers, and briefings on this legislation have
been readily available. As far as consultation is concerned, the Government made sure
the legislation would be available for public consideration and it was given the
opportunity to provide feedback on it.
The Leader of the Opposition raised the issue of special inquiries. The provisions in this
Bill are based on the Royal Commissions Act and they are not dissimilar from the powers
that the Public Service Commissioner has under sections 16 and 18 of the Public Service
Act. The Minister can initiate a special inquiry only under clause 11I of the Bill and it
must be carried out by a person other than the Minister. Clause 13(2) of the Bill requires
the special inquirer to act independently in relation to the performance of his or her
functions. The Leader of the Opposition said that the intention of the Bill is to not give
the person being inquired into an unqualified right to legal representation. The reason for
this is to provide a mechanism for the proceedings to be relatively informal where it is
considered appmopriate. If the Leader of the Opposition believes it is more appropriate
for the person who is being inquired into to have legal representation, the Government
does not have a difficulty with an amendment to that effect.
Dr Gallop: Currently the Bill says "may" and you are saying that you will make it a
right.
Mr COURT: Yes. Currently a person does not have a right to legal representation for
any inquiries under the Public Service Act. The Government is prepared to amend that
legislation.
Criticism was made in the debate of the removal of the employing power from the Public
Service Commissioner and the dispersal of this power to the CEOs or the boards. The
Public Service Commissioner is currently the employer of public servants, but they
represent only 20 per cent of Public Service workcers. The other 80 per cent are
employed by individual statutory authorities and their powers remain unchanged under
this legislation. The CEOs already exercise most of the employing powers relating to
public servants under the delegated responsibilities from the Public Service Commission.
This legislation is designed to bring mome consistency to the non-Public Service section
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of the public sector through the application of standards relating to human resource
management matters. The Government believes the provisions in this Bill will help to
clarify the responsibility for the efficiency and effectiveness of the agencies. At present
both the Public Service Commissioner and the CEOs are responsible, but under this
legislation the responsibility will rest clearly with the CEOs, the boards and the
responsible Minister. The Government cannot see that there will be any objection to that.
Another issue raised by members opposite is the CEOs' access to the Industrial Relations
Commission.
Dr Gallop: Or the law generally.
Mr COURT: Clause 52 prevents the CEOs from appealing to the Industrial Relations
Commission on their own employment matters as specified and limits their access to the
courts on appointment or reappointment matters. This provision is similar to a provision
in the New South Wales legislation. The Minister, like other employers, is bound by the
general principles prohibiting arbitrary or capricious administrative acts and that is
outlined in clause 8(l)(c). The Commissioner for Public Sector Standards is responsible
for the monitoring of and reporting on the adherence of those principles. On the issue of
initial selection or appointment, early termination or non-reappoinunent are subject to the
direct involvement of the commissioner and if the Minister acts contrary to advice his
action must be made public. It is an open process that one goes through.
Special disciplinary inquiries must be conducted by an independent inquirer and if the
Minister acts against the recommendations of the inquirer his action must be made
public. In matters other than the appointment or reappointment the CEOs have, under
this legislation, normal access to the courts for relief.
Members opposite were critical of the amount of power this legislation will give to the
Minister and to the Government. While it is true that some of the powers of the Public
Service Commissioner will rest with the Minister for Public Sector Management, the Bill
seeks to achieve a balance between the roles of the Minister, the Commissioner for
Public Sector Standards and the CEOs or the boards. The Government, through the
Minister and the CEOs, is responsible for the management of the entire public sector.
While it has the final discretion, it must act openly and be accountable. An example is
the requirement to make public a decision regarding the appointment of a CEO which is
contrary to the recommendation of the commissioner or overrides a standard set by
regulation. The Government has no direct control over the statutory office of the
commissioner, who is responsible for establishing and monitoring standards, a code of
ethics and compliance with the general principles and is charged with reporting directly
to this Parliament. It is important to remember that the operations of the Commissioner
for Public Sector Standards will include the involvement of Parliament and his reporting
directly to the Parliament. At the end of the day the Government is responsible to the
electorate, If it mucks up the operations of the public sector and if it does not do a good
job when it goes to the polls it will be thrown out of office.
Mr Ripper: What about the electoral system? There has to be a fair electoral system in
order for that to apply.
Mr COURT: Well, it has worked to the Opposition's advantage for too long.
Dr Gallop: If our electoral system were transposed into the Northern Territory, with the
malapportionment we have got, I wonder whether the CLP would have been returned to
governent. I think the Labor Party would have won under your system.
Mr COURT: No. I think the Country-Liberal Party would have won all the seats. Did
members hear the story about the Labor Party party on the night of the election, where
Susan Bradley -

Mr Taylor: Who got a 15 per cent swing -

Mr COURT: She stood against Marshall Perron, who got a 6 per cent improvement in
his position.
Mr Taylor: She got a 15 per cent swing.
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Mr Thomas: You cannot both be right.
Mr COURT: The Leader of the Opposition had better check the facts. He got a swing of
between 6 and 8 per cent.
Mr Taylor: That is not what I was cold.
Mr COURT: On that night, Susan Bradley grabbed the amn of the Leader of the
Opposition, held it up high, and said on live television, "And now, three cheers for
Brian Burke!". I cannot answer that question.
Dr Gallop: It is interesting, though.
Mr COURT: I know the electorates are pretty small. I think one can meet all of the
constituents.
In regard to staff, we would envisage die commissioner having a staff of between 20 and
25, although I think the latest proposal is that it will be around 28. That will depend upon
experience of what is required.
The main objection from members opposite is in regard to redeployment and redundancy.
The underlying principle of the legislation is the provision of ongoing employment of
public sector employees. That may be in either the public or private sector. If ongoing
employment is in the private sector, a transition payment will be made to those
employees, and a redundancy program will not apply because they will be guaranteed
employment. There will be no involuntary severance. Voluntary severance will be a last
resort, and those who decide to take voluntary severance will receive payments similar to
those already provided by the general order.
Mr Taylor: One of the issues I raised was whether members of Parliament could give
references to people. Effectively, the legislation provides chat members of Parliament
have to stay out of it and are not allowed to support anyone.
Mr COURT: I apologise; I did not raise that issue) and I do not have an answer.
However, during the Committee stage, I will look up exactly what the Leader of the
Opposition said. I can remember my initial response about references, but I will certainly
find that point.
Mr Ripper: Are you prepared to do anything to offer State Print workers a bit more
certainty about what will happen?
Mr COURT: That is a specific issue. We are talking about broad legislation. I anm not
the Minister responsible, but I am prepared to find out what is the situation at State Print.
Dr Gallop: Another question I posed was that the power and authority of cht
Commissioner for Public Sector Standards to carry out his or her job will depend very
much on the resources that will be made available. If the Premier cannot tell us now, will
we know on Thursday, through the state Budget, what will be the resources for that
office?
Mr COURT: The original plan we put together was for 28 people, but what is required
will depend upon experience. We do not envisage, and we would not want, it to be a
large body, but we think chat will cover its responsibility. If it does not, we will provide
for more staff. As I understand it, that will be catered for fully in the Budget.
Question put and a division taken with the following result -

Ayes (26)
MrAinsworthi Mr House Mr Shave

Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Strickland
Dr Constable Mr McNee Mr Trenorden
Mr Court Mr Miiisoi Mr Tuibby
Mr Cowan Mr Omodel Mrs van de Klashorst
Mr Day Mr Osborne Mr Wiese
Mrs Edwardcs Mr Pendal Mr Bloffwitch (Teller)
Dr Harnes Mr Prince
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Noes (22)
Mr M. Banet Mr Grill Mr DiL. Smith
Mr Bridge Mrs Henderson Mr Taylor
Mr Brown Mr Kobelke Mr Thomas
Mr Catmnia Mr Marlborough Ms Warnock
Mr Cunningham Mr McG inty Dr Watson
Dr Edwards Mr Riebeling Mr Leahy (Teller)

Dr GllopMr Ripper
MrGrha Mrs Roberts

Question thus passed.
Bill read a second time.

Motion - Referral to Select Committee
DR GALLOP (Victoria Park) [5.00 pm]: [ move -

That the Bill be referred to a select committee.

I move this motion under Standing Order No 206. This legislation is very important not
only to public servants in this state, but also to the public sector employees who are not
currently -

The SPEAKER: Order! It is not possible to hear the member on his feet due to too much
background noise . I ask members to desist.
Dr GALLOP: This legislation is very important. Firstly, the extent of its influence is
such that it covers not only public servants employed under the terms and conditions of
the Public Service Act, but also all the public sector employees in Western Australia,
numbering approximately 100 000. Secondly, it will set the agenda for, and have a major
impact upon, our public sector operations in the 1990s. Therefore, it is fundamentally
important that we get this legislation right. We cannot be satisfied if anything less than a
very good piece of legislation passes through this Parliament. Given the importance of
the legislation in its strategic influence for the public sector in the 1990s, we should
consider a new method of dealing with this Bill.
Traditionally, when legislation of this sont reaches this point in its parliamentary
progress, we move to the Committee stage. However, the Opposition now offers the
possibility of sending the Hill to a select committee. This is a procedure adopted in
another place with some legislation and, in theory, this has improved the manner with
which legislation is dealt. Nevertheless, as seen in recent days, the practice is somewhat
different from the theory: One upper House committee considered legislation and
proposed changes to it; however, when the Bill went back to the Chamber, for some
reason the members on that committee changed their minds and voted with the
Government not to accept the committee's recommendations. Referral of a Bill to a
committee for consideration has been tried in the other place and, at least in theory, is a
very good procedure.
Why should we use that procedure with this Bill? Everyone acknowledges that this is a
very complex piece of legislation, and many issues still must be addressed to ensure that
the complexities of this Bill do not manifest themselves as administrative problems. The
advice to the Opposition is that the potential impact of many parts of this Bill remains
uncertain and problematic, particularly for public sector employees. Therefore, it is very
important that we get the legislation right. If those complexities are not dealt with by the
Parliament during the passage of the legislation, the problems will return to the
Parliament through the necessity of many amendments to the Bill. The administrative
problems created by the measure will manifest themselves in further legislative activity
within this Parliament. I guarantee that if this Bill remains in its current structutre and
draft, given its complexity and uncertainty, we will be back in this Parliament within a
short time dealing with amendments. Undoubtedly, further intensive work should be
conducted on the clauses of this Bill.
We should also establish a select committee because the Bill is very important for our
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public sector employees. It contains very important disciplinary clauses, and a regulation
power which could result in major changes to the way chat redundancy and redeployment
is operated in Western Australia. Importantly, the legislation has substantial legal
ramifications for chief executive officers and other public sector employees who may be
subject to one of the special inquiries outlined in the Bill. The Premier has addressed one
issue relating to those special inquiries, but that is a small concession in view of the
extent of the Bill's legal ramifications.
The Civil Service Association has expressed real fern about the way in which this Bill
will impact on its members. In some areas the CSA is unsure about the impact of the
legislation; however, the CSA remains irrevocably opposed to those clauses of the Bill
with clear areas of impact. Like the Opposition, the CSA fern that these clauses will
take away public sector employees' rights, and it is very keen to have the oppontunity to
put its point of view to the Parliament
The CSA wrote to the Premier back in November 1993 about this Bill, and it received a
response from the Premier in February on the points it raised. It has subsequendly noted
the concern to the Opposition that the Government has not taken on board the specific
points it raised about the legal ramifications of the Bill for its members. The union
would very much like the opportunity to make a direct representation to the Parliament,
and one way in which that is possible is through a select committee.
In summary, no-one would deny that this legislation is very important. It will set the
agenda for the Western Australian public sector for the 1990s. It is a complex piece of
legislation, and potentially will have major impacts upon the rights of public sector
employees. For that reason the Chamber should send the Bill to a select committee to do
two things: First, to give interested parties, such as the CSA, a direct opportunity to
make representations to that committee; and, second, to provide the opportunity for us as
legislators to look at the legislation in more detail than is possible during the Committee
stage.
Mr Court: We could go around the world and look at other countries!
Dr GALLOP: We do not need to do that. This legislation requires more consideration
than it can be given on the floor of this Parliament during the Committee stage. The
committee referral approach has been adopted on occasions in the Legislative Council
and, although the practice is somewhat different from the theory, it can be a very
productive way of dealing with legislation. We can invite interested parties to make
representations within a reasonable time span, and we could then report back to this
Parliament about the details which require amendment.
Let us try a different approach in the Legislative Assembly. Let us send the Bill off to a
select committee, and give that committee a reasonable time fr-ame for consideration to
allow interested parties, such as the CSA, to make direct representations to the
committee. It would certainly be a useful exercise for the Legislative Assembly to adopt
this procedure rather than leave the matter for the Legislative Council where, as we have
seen, committee practice is somewhat different from theory.
MR TAYLOR (Kalgoorlie - Leader of the Opposition) [5.10 pm]: This is not
something the Opposition does lightly. We believe this House has a role to properly
consider and receive evidence on this legislation. Over the course of the past couple of
years or so this House has seen its role usurped by the Legislative Council where the
Council, through setting up its own standing committees, has been able to refer a variety
of legislation to those committees and receive a variety of advice, sometimes good, bad
or indifferent, in relation to those pieces of legislation. Under the standing orders there is
unquestionably a role for this House to take unto itself in this matter. We have a
responsibility as members of Parliament not only to ensure that the people who write to
us or contact us by phone are informed on matters, but also to publicise the role of a
select committee so that people will come before that committee and give evidence on
oath of their view on this important legislation. The Minister for Public Sector
Management, in the second of the second reading speeches, said that the main thrust of
the legislation remained the same - good management. accountability, ethical official
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conduct and integrity in government. He went an to say that the legislation sought to
address longstanding deficiencies in the existing Public Service Act and other problems
identified by the Royal Commission into Commercial Activities of Government and
Other Matters.
The Minister will be well aware that some aspects of the legislation concern the
Opposition and cause grave concern to public servants in Western Australia. The
Minister in his response to this motion - as he did in responding to the second reading
debate - will probably stand up and say chat public servants applauded his Government's
coming to office in February 1993, but I do not believe that is the case today. Many
public servants who see this draconian legislation that mare befits a totalitarian
government than a democrtically elected government will say chat it most certainly is
the sort of legislation that should be more properly considered by this House than just let
go through Committee, where in debate more often than not the Minister certainly does
not get down to the core issues that should concern us. The Opposition would accept in
this circumstance that it has no choice but to accept a Government majority on a select
committee. Members of Parliament will have the opportunity to call witnesses before
them to give evidence in relation to these very important matters. They are matters
critical to the future management of the Public Service in Western Australia and, in
particular, to issues associated with redundancy and redeployment in the Public Service
work force in Western Australia. They are matters that have not been fully considered by
either the union which represents those public servants or this House. A clear indication
of that is that apart from the Minister for Public Sector Management only one other
member on the Government side has spoken on this issue. Other than that there has been
virtual silence as far as the Governiment is concerned. This side of the House has
received a variety of submissions chat express concerns. These submissions should be
given a wider distribution in the community. The way to do that is in a select committee,
which is exactly what the standing orders provide; chat is, a select committee that can
properly look at very detailed legislation.
Mr Acting Speaker (Mr Johnson), you wilt he well aware that there is every possibility
that this sort of legislation, when reaching the upper House, will be referred
automatically to a standing committee of that House. In accepting that the Legislative
Council will always be in a position to look at the Government's ilegislation in that way is
really delegating to this House a far lower level of responsibility than its members should
accept. We should expect as the principal House in this Parliament that we have a
responsibility to properly examine legislation. It is my view that more often than not
select committees are able to operate in a fairly non-partisan manner. Although I have no
doubt the Minister for Public Sector Management will probably speak against this
motion, if he chooses to go down that line, he will be making a mistake. This House has
an opportunity to examine this very critical and important legislation relating to the
management of the Public Service in this state. It is legislation that this House should be
made more familiar with through the select committee process. It is legislation that
deserves and requires a report from a select committee of this House. I urge the House,
and the Government in particular, to take note of this motion; it is not something we do
lightly.
Mr Strickland: If you were serious you would have brought it up six months ago.
Wr TAYLOR: We axe now debating it. It was this Government's decision to put the

matter up for debate last week and today, not the Opposition's decision. The
Government decides where it comes on the Notice Paper. If one looks at the standing
orders, one sees we have an opportunity to discuss the issue today. The standing orders
say that after having gone through the second reading debate, an opportunity exists to
refer a mnatter to a select committee for further examination. That is the proposal we have
before the House. If the House does not take that up, it will miss a unique opportunity.
It is not something that the Opposition does lightly. It is not a process we can be accused
of doing time and time again in relation to legislation. It is a process we may have tried
perhaps only once or twice since coming to opposition in 1993, but this is a critical and
important Bill that deals very much with the future of the Public Service in Western
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Australia. It is a Bill that deserves far wider distribution and a far wider accountability in
the sense of the role of this House than is currently the case.
I urge the House and the Minister for Public Sector Management to take some note of the
position the Opposition has taken on this issue. It does not mean the unnecessary
delaying of the legislation, that it will be months and months before an answer comes
back. Let us face it, in: May last year the Government was saying this was urgent
legislation, and heme we are 12 months later, still considering the legislation. Another
few weeks or a month will make no difference whatever. It will be an opportunity for
people to consider properly the provisions of this legislation.
MR BROWN (Morley) [5.17 pm]: I too support the proposition before the Chair. It is
important to balance what mig~ht be seen as two competing objectives in the bringing
forward of this Bill. On the one hand there is common pround that the state requires an
effective and efficient public sector. I do not believe there is a great deal of debate or
controversy about that statement. What is important in bringing forward a Bill for an
effective and efficient public sector is to balance the rights and entitlements of employees
engaged in that public sector. It is no good bringing forward a structure for a public
sector which is based on arbitrary rules and misconceptions of good management practice
in order to achieve an effective and efficient public sector. I raised in my speech during
the second reading debate the need for this Bill to have a high level of support from
employees in the public sector. We are frequently told by management consultants,
academics and others engaged in the process of restructuring and efficiency that it is very
important for organisations to ensure as far as possible the cooperation and involvement
of their employees in any restructuring that is to take place.
That criterion applies with equal force in the public sector when change is opposed by
employees and the only way to enforce that change is by using some of the extreme
measures contained in this Bill. It is important for this House to establish a committee to
thoroughly examine the provisions of the Bill to establish whether they need
modification, and it is important that a Bill is passed which achieves an effective and
efficient public sector. That is important for a number of reasons: First, the Hill contains
a variety of provisions relating to the making of regulations; that is. it does not have a
clear prescription of what is provided for public sector workers. I am not sure whether
that is designed for the sake of flexibility or secrecy. Whatever the motivation, it has had
an unnerving effect on people engaged in the public sector. One can only read the
regulation making powers within this Bill and attempt to determine the true intent of the
Government.
That is the case in a number of respects. Redeployment and redundancy has been
canvassed here today, but this Bill seems to enable regulations to be made which will
override a general order of the Western Australian Industrial Relations Commission. It
will restrict employees and public service officers from having access to an independent
umpire in the form of the Industrial Relations Commission. One can understand the
concern among public sector workers about this Bill.
Second, the Bill refers to public sector standards - a matter I will take up in Committee -
which, again, is not prescriptive. It casts a wide net over those. Surely if there was any
commitment to employee involvement or to the need to work with employees, a level of
cooperation with employees would take place about the establishment of such standards.
At least the employees should be advised of the general nature of those standards. flat
has not happened, but it should and can happen by virtue of the proposed committee.
Third, the Bill raises a variety of questions about natural justice. I know some of the
natural justice provisions are perhaps anathema to the Government, but they are an
important facet of our legal and administrative system. If, as the Government professes.
it wants, as a result of this Bill, the public to be treated by public sector employees with a
degree of due diligence and respect and sensitivity - they are the words used in this Bill
and are the obligations cast on public sector employees - surely that same respect, degree
of consultation and sensitivity should be extended to the very people this BWl seeks to
cover. Yet that has not occurred. It is envisaged that those matters will be addressed by
the proposed committee.
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Fourth, in relation to the system of performance criteria, the Bill again deals with some
very bland descriptions. Anyone who is endeavouring to establish appropriate
performance criteria, particularly disciplinary action or dismissal being instituted against
an employee, must know how carefully one needs to tread in establishing those criteria.
The Bill appears to have scant regard for that proposition. Indeed, one can say this Bill
contains pretty basic stuff. The inquiry envisaged in the motion will enable proper
consideration of performance assessment so that a mechanism can be proposed which
will ensure not only accurate and high performance on the part of employees but also that
employees' rights are balanced.
The Minister for Public Sector Management said that the Bill had been on the table for
some time. That is true. However, even the Government has had to re-examine the Bill.
On the table last year was the 1993 Public Sector Management Bill. This year, that Bill
has been withdrawn and the 1994 Bill has been introduced. I have not gone through
every provision in this Bill to check it against the 1993 Bill, but I have certainly
examined some provisions relating to redeployment and redundancy and have found that
they differ. As I recollect, there is a schedule setting out the differences. To say the Bill
has been here for a lengthy period and that it has been open for consultation overlooks
the fact that the Bill we are now debating is a replacement for the 1993 Bill - not a mere
tinkering at the edges, but such a fundamental replacement that the Minister did not wish
to introduce a few amendments in Committee, but had to go through the process -

Mr Court: I would have introduced the amendments; this is just a tidier way of doing
things.
Mr BROWN: I am saying this is a new Bill. It was obviously thought sufficiently
important to introduce a new Bill containing amendments in various clauses which have
not been on the table for a significant period.
There are a variety of other issues for which we have not heard any justification in this
House. Why are we making term appointments in the public sector for other than chief
executive officers; that is, for officers at a lower level? The McCarrey report says every
officer should be on a term appointment. However, that report has not been accepted;
some other mechanism has been accepted whereby a particular level is being used to
determine which public sector officer positions will be on term appointments. What is
the rationale for chat? No-one knows. I have not heard of any public debate about or
scrutiny of the reasons for that.
A number of issues have not been canvassed in this place or in the Minister's second
reading speech on either the 1993 Bill or the 1994 Bill. In the absence of that rationale
and of being told why these changes are proposed, we are expected to debate this Bill in
Committee and at the third reading stage. If the Government is genuinely concerned to
ensure that we have an efficient and effective public sector balanced against the rights
and entitlements of the employees, it behoves the House to refer this mailer to a
committee of the Parliament. I cannot see why that should not occur other than because
matters are in this Bill that the Government does not wish to be publicly exposed before
it goes through both Houses or, alternatively, the Government is keen to put this Bill in
place as quickly as possible in order to use a number of the provisions relating to
termination, reclassification and redundancy. It may be that there is a secret hit list in
circulation of employees who will be made redundant.
if there is urgency, in my view it is second-rate because if the Government is true to its
commitment and believes its rhetoric about wanting an efficient and effective public
sector and about the importance of consultation and the importance of the public sector,
there is every justification for accepting the motion moved by the member for Victoria
Park. I support that motion. I do not believe it will detract from the Bill; it will enhance
its provisions if we are all committed to an effective and efficient public sector.
MR COURT (Nedlands - Minister for Public Sector Management) [5.32 pm]: I smell
delaying tactics. This Government gave notice of this legislation in September last year,
therefore there has been plenty of opportunities for a very wide ranging debate in the
community on its provisions. The Opposition can hardly say that we have been rushing
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the legislation through this House. Yes, we have a number of amendments to the
legislation which we could have introduced. However, we thought it was tidier to
introduce them as we did. It is nonsense for opposition members to now suggest that we
have a secret agenda and a secret hit list. What has happened that members opposite do
not understand is that public servants are beginning to get a bit of confidence and pride
back instead of being abused by members opposite. The Opposition had 10 years to
introduce reform to the public sector. However, that was not on its agenda when it was
in government. It is fascinating that the Opposition now tas about the need for more
community consultation on this legislation. Until now, members opposite have not
shown a great deal of interest.
Mr Taylor: What do you mean, we have not shown a great deal of interest?
Mr COURT: Members opposite had every opportunity to raise different issues. They
have been briefed on this legislation over the past nine months.
Dr Gallop: This is the Parliament we are talking about.
Mr COURT: And we are about to go into Committee in which members opposite can put
forward amendments. I have said already that we will agree to one of the amnendmients.
Other members may also want to put forward amendments. That is what the process is
about. How many times did the Opposition agree to legislation being referred to a select
committee when it was in government?
Mr Taylor Ask me a different question. Time and time again when matters came before
this House we agreed to amendments.
Mr COURT: Members opposite said that the Civil Service Association had approached
the Opposition wanting changes to the legislation. That is fair enough; that is its right.
Dr Gallop: It also went to you and got nowhere.
Mr COURT: That is not right. My door is open for the CSA to discuss with me at any
time any matters relating to the public sector. The member for Victoria Park said that it
sent in a list of changes it wants. We want to pass legislation to reform public sector
management. We have not rushed it, but it has reached a stage where it is now necessary
for the legislation to be passed.
Mr Taylor: It has taken you a year to get it here and all of a sudden you want to rush it
through.
Mr COURT: As I said at the beginning of my comments, I smell delaying tactics and we
want to get this matter debated.
MRS HENDERSON (Thomlie) [5.36 pm]:- I support the motion moved by the member
for Victoria Park and I want to inform the Minister for Public Sector Management of the
reasons we want this matter to be referred to a committee. I am extremely disappointed.
I listened to the Minister for Public Sector Management's response to the second reading
debate. The comments that I did not hear here in the Chamber I heard on the speaker in
my office. He addressed some of the issues raised in the Parliament, but he did not touch
on a large number of issues raised in good faith by members on this side of the Chamber.
I do not know whether he did not hear them, whether he was engaged in conversations
with his colleagues or whether he deliberately refrained from responding. However, this
is the place for debate on these important issues. When we take the trouble to bring
forward issues the least we expect is answers.
The first issue that I raised and which was ignored by the Minister for Public Sector
Management related to what happens when a public sector agency is sold and the
employees are given no choice about going to the new employer. Apparently if they
refuse the Government intends that they should be counselled and if they do not respond
to counselling and change their minds they are to be dismissed. I indicated to the
Minister for Public Sector Management that I had documentary evidence that that was
the plan. I have a flow chart which shows the proposals under the new Bill. It says that
if an organisation is privatised or contracted out, the employees are to be offered
ongoing, suitable employment in the private sector. It then indicates that if they reject
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that, they will be offered a position again with counselling and the employees may be
directed to accept a suitable position. It then says that, if not directed, the employee will
be registered on the employment review register and, if directed, disciplinary action may
be undertaken against the employee for breach of discipline with the penalty being
dismissal. It is clear that if an agency is to be sold to the private sector, if part of the
tender is that the private sector takes the employees, and if the employees are offered
employment and they refuse and continue to refuse the employment - in other words, if
they refuse to give up continuing their employment in the public sector - they will be
dismissed. That is a very serious and severe change in policy. When I raised that matter
in the second reading debate -

Mr C.J. Barnett: We heard you. This is about whether the Bill will be referred to a
committee.
Mrs HENDERSON: When I raised this matter the Minister for Public Sector
Management said, "What about the SGIO?" In the case of the SGlO, the employees had
a choice; they could either stay with the public sector or go to the SGlO. They were not
so'd as chattels.
Dr Gallop: And in time, they could go back to the public sector.
Mrs HENDERSON: That is right; they had a choice. They were not told that, if they
refused to go to the private sector employer, their employment as public servants would
be terminated. The Minister did not respond to that concern.
I also raised another matter allied to that issue. I referred to companies tendering to
purchase organisations such as State Print or other public sector bodies. How will the
Government assess those tenders when it will be beneficial for the Government to accept
a tender under which the employer undertakes to take on the employees which removes
the responsibility from the Government for having to pay redundancies? What kinds of
undertakings will the Government require from that employer for the ongoing
employment of the employees - a week, three months, six months, a year, nothing? That
is a very important question which the Minister also refused to answer because on it
hinges the question of how the Government will assess tenders and how it will compare a
tender that does not include taking the employees with the agency with one that does.

Points of Order
Mr C.J. BARNETT: The member for Thornlie is now debating tender processes. The
motion before the House is whether the legislation should be referred to a select
committee. She has made her speech on the second reading already and will have an
opportunity to debate the legislation further during the Committee stage and at the third
reading stage.
Mr, HENDERSON: I understand the motion before the House is that the Bill be referred
to a committee, and the arguments being put forward are that the discussion and response
by the Minister for Public Sector Management to the issues raised in the second reading
debate were inadequate. I am demonstrating by my speech why I support the motion that
these matters be discussed in a committee, because the Minister did not respond to them.
If the Minister is not prepared to respond to these major issues in the second reading
debate, we cannot again raise them because if we did so the Minister would say they
were general issues and not specific to the clauses. That is why I support the motion and
I am seeking to expand my argument.
The ACTING SPEAKER (Mr Johnson): I accept the point of order. I think the member
for Thornie is wandering a little from the motion before the House. I have given her
same licence and will continue to do so to a certain extent, but I ask her to get back to the
subject of the motion.

Debate Restared
Mrs HENDERSON: 1 support the motion, bearing in mind that a number of motions
along these lines have been successfully carried in another place to send matters to a
committee of review. Some of the bases on which those matters have been referred to a
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committee of review axe the same as those issues raised in this Chamber. At least three
different members raised basic questions of fairness and justice. No issues can be more
fundamental than those relating to people's rights, and a number of members on this side
of the House referred in same detail to the schedule to this Bill which takes away
important and substantive rights of people being inquired into. The only element of that
to which the Minister for Public Sector Management responded related to persons having
legal representation. The Minister told the Leader of the Opposition that he would be
prepared to consider an amendment on that matter and might agree to it. The number of
issues raised on the question of fairness related not only to legal representation, but also
to the right to remain silent, which this Bill removes ftom people. That is a major
proposal in the Bill and it flies in the face of natural justice. The Bill also takes away the
right of people to refuse to incriminate themselves. It allows the person conducting the
inquiry to listen to hearsay, innuendo and gossip. That is a major issue. It does not give
people the right to know of adverse information held against them. That is another basic
right. It does not give them the right to receive a copy of the report drawn up by the
inquirer, before decisions are made about their future. Those are fundamental questions
of human rights, to which the Minister did not respond. The Minister responded only to
the question of legal representation. The Opposition believes that those issues should be
explored by the committee, and others should be given the opportunity to think about
those matters in more detail. They are fundamental issues in the Bill, and we believe
they should be given more consideration. For that reason I support the motion.
MR D.L. SMITH (Mitchell) [5.44 pm]: This Legislative Assembly should not lose
the power to refer matters to a committee to investigate. In recent weeks we have seen
the example of the quality of work done by the Legislative Council. Contrary to the
royal commission's recommendation, the members of the committee in the other place
considering legislation on the Commission on Government treated themselves as party
hacks, acted at the direction of this Government and voted against their own report. As a
result of their conduct, we can no longer trust the Legislative Council to do the work it
formerly did under the auspices of that committee. However, it must be emphasised that
one of the reasons one can lose a power is by abusing it. The Opposition on this occasion
is not seeking to abuse the power to refer matters to a committee. The criteria we should
use to determine whether mailers are worthy of being referred to a committee are:
Firstly, they are important matters; secondly, the legislation itself is complex; thirdly, it
affects the rights and relationships of individuals in the community and the public sector;
and, finally, the reason covered by the member for Thornlie, in that a vast number of
matters raised in the second reading debate have not been responded to by the Minister
for Public Sector Management, and they warrant further consideration and deliberation
by us as a Parliament. On the question of whether the legislation is important, one has
only to refer to the second reading speech of the Minister when he introduced the first
Public Sector Management Bill on 30 September 1993. I quote from page 5023 of
Mansard, when the Minister said.-

The Public Sector Management Bill is an important and reasonably complex
piece of legislation affecting the way in which the public sector is managed, and
the relationship of Ministers to their agencies and also their personal officers. It
seeks to make practical, forward looking changes to government while retaining
the best current practices. It seeks to address longstanding deficiencies in the
Public Service Act and other problems identified by the Royal Commission into
Commercial Activities of Government and Other Matters. This Bill is about good
management, accountability, official conduct and integrity in government.

Surely, those are matters of importance. Surely the matters detailed on public sector
integrity, to which the Premier also referred at page 5024 of Hansard - which for the sake
of brevity I will not repeat -are also critically important in how they relate to the
integrity of the Public Service. Clearly, this is about the performance of Executive
government. Clearly, the royal commission established and used as its basic primary
finding the importance of Parliament in auditing and checking on the performance of
government. Our primary role as a Parliament is to examine what is going on in
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Executive government. Clearly, one of the most important aspects of Executive
government is die way it is structured: The relationships of Ministers to the Public
Service; the relationships of chief executive officers to their departments; the rights and
responsibilities of Ministers, chief executives, senior executives and ordinary public
servants; the way in which they are to behave in terms of public accountability and
integrity; and the way in which inquiries can be held into their performance. If this
Parliament is serious about performing the role the royal commission clearly identified
for it, surely this is exactly the type of legislation that should be referred to a committee.
The Government will have the majority of members on that committee, which will have
three or four weeks to examine the legislation in detail, to see whether it accomplishes
what the Minister for Public Sector Management says it accomplishes, and to address all
the matters raised in the second reading debate, which have yet to be addressed by the
Minister in his response.
Mr Strickland: Are you advocating that the House be recalled at the end of June?

Mr D.L. SMITH: I do not think we should take a break at all; we should sit through that
six week period. There is enough important legislation to indicate that we should all be
back here working. I do not believe that members should be off either overseas or on
holidays.
If the motion is agre,.-d to. I hope that the committee appointed to examine the legislation
will use the six weeks' break to call for evidence, and to do the work that Parliament will
set it. It is extremely responsible work. The Minister for Public Sector Management has
described the legislation as fairly complex. I regard it as enormously complex. I found
myriad clauses difficult to read or to understand. To take an example, clause 99 deals
with the matters that cannot be the subject of workplace agreements. The thrust of the
legislation is compliance with the royal commission recommendations. However, it is
stated that excluded from the operations of sections 41, 41A, and 43 of the Industrial
Relations Act 1979, and from part 3 of the Workplace Agreements Act 1993 are -

(a) Any matters dealt with by a public sector standard or code of ethics ...
It should be an enshrined principle that all matters covered by a code of ethics should be
excluded from workplace agreements. The clause goes on to exempt rates of
remuneration, leave, and hours of duty - I have no problem with those. However,
subparagraph (iv) refers to such other matters as are prescribed for the purposes of this
subparagraph. In other words, when it comes to the signing of a workplace agreement
between a chief executive officer or a Minister and a member of staff, it will be possible
in some way to have prescribed matters covered by a public sector standard or a code of
ethics which can be excluded from the agreement. It is not clear to me what method will
be used to prescribe that exemption, the types of matters to be covered by the exemption,
and who will have power to prescribe those matters. What is the intent or purpose of
having some matters of the code of conduct excluded by prescription? Surely if a code of
conduct is of such importance it should be not capable of being precluded by prescription
for that purpose.
The member for Thomnlie correctly identified that the rights and relationships of
individuals would be affected; but not only is the issue of legal representation in a special
inquiry a decision for the special inquirer to make, but also witnesses to the special
inquiry are required by the schedule to answer questions; if they do not, provision is
made for a $1 000 penalty to be applied. Clearly the question of legal representation, and
the capacity to remain silent when being asked questions on matters which might
incriminate a person, are matters that go to the core of the rights of individuals and the
relationship of employees, in this case, to their employer. They are critically important
matters of legal relationships which we, as parliamentarians, should make sure are
explaned to us, and the reason they are so necessary. It may be that in the course of
assessment of the nature of the legislation, and its importance to the conduct of
individuals, whether Ministers or others, such powers ame necessary; but at least we
should be examining whether those generally regarded as common law rights now being
removed by the legislation should be removed in that way, and whether it is in the public
interest to do so.
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The ocher matter I find complex relates to myriad inquiries possible under this
legislation; that is, the inquiry under clause 5 which the Minister is able to initiate outside
his portfolio area; the power given to the Minister under clause 11; the power of the
commissioner under clause 24; the power to inquire into efficiency under clause 79, and
the inquiry into misconduct under clause 80. In a Bill of this kind, why do we need five
different levels of inquiry and five different levels of rights in relation to persons the
subject of those inquiries? Why is it necessary for the commissioner to have the same
powers as a special inquirer in relation to deciding whether persons he or she is seeking
to deal with under clause 24 are to have the right of legal representation or the right to
remain silent? That aspect is worthy of consideration.
One of the reasons the Government could argue that we should not refer this matter to a
select committee is a suggestion that somehow the legislation is critically important and
urgent. It is critically important. I do not dispute that, but I dispute its urgency. There
has been nothing in the conduct of the Government to indicate that this matter is so
urgent it cannot be referred to a select committee for consideration.
Mr Penclal: The Bill has been hanging around for nine or 10 months.
Mr D.L. SMITH: I was about to go through the history of it to demonstrate -

Several members interjected.
Mr Pendal: I run up the white flag again. No doubt it would have been a powerful
argument.
Mr D.L SMITH: The Minister for Public Sector Management first introduced this
legislation on 30 September 1993. 1 do not need to be a mathematical genius to conclude
that was nine months ago. He reintroduced the legislation in March this year. We had a
long break between March and the resumption of Parliament. Had this legislation been
critically important and had there been a need to rush it through, we could have extended
the March sitting to deal with it. However, that was not necessary, and here we are at the
end of the first week in June dealing with the Bill. Just as importantly, when the Minister
for Public Sector Management reintroduced the legislation on 31 March this year, as part
of his second reading speech he made available a comparison between the original Bill
and this Bill. That explanation runs for some six pages and deals with 55 differences
between this and the original Bill. Normally with so many amendments to the original
Bill we receive a substantial explanation of the reasons for each of the changes but, in the
main, as one goes through the six pages of explanatory memorandum, all we see is "as
already suggested in relation to the definition of approved subclause (2) it is new". We
are not told the purpose of subclause (2). Paragraph (d) in clause 30 is said to contain
reference to workplace agreements, but we are not told why it was necessary to include a
reference to workplace agreements.
Mr Pendal: You will learn that at the Committee stage, which we could have started 45
minutes ago.
Mr D.L. SMITH: We would have been better off if the memorandum had explained in
detail the reasons for each amendment. That would have put us in a position of properly
understanding why the Bill had been redrafted.
Mr Pendal: That is why we have the Committee stage.
Mr D.L. SMITH-: The fact that the Bill was introduced for the first time on 30 September
1993 and was second read in March, and could have been dealt with in the March
session, clearly demonstrates that the Government has not regarded this legislation as
being urgent.
Mr CiJ Barnett: The Opposition wanted time to look at it, and we agreed. That is why
we did not go straight to debate. You have had that time, and now you do not want to
debate it.
Mr D.L. SMITH: For the sake of brevity, I join issue with the Leader of the House. He
is wrong.
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Mr CJ. Barnett: You should tell your colleagues who sought extra time to look at the
Bill - and we agreed to that.
Mr D.L. SMITH: That demonstrates that there is no urgency for this legislation.
Secondly, the fact that there was a need to place 56 amendments to the original Bill in the
new Bill - -and we understand ther are still more amendments to come during
Committee -amply demonstrates that the drafting of the Bill originally was rushed and
poor.

Sitting suspended from 6.0010o 730 pm
Mr D.L. SMiTH: The Public Sector Management Bill is an important one. It is
complex. It affects the rights and relationships of a number of people involved in
government in Western Australia. The Minister for Public Sector Management has not
answered a number of the queries raised in the second reading debate. This House
should assert its proper role in the parliamentary system in relation to the upper House,
and the motion should be supported by the House.
Question put and a division taken with the following result -

Ayes (22)

Mr M. Barnett Mr Grill Mr DiL. Smith
Mr Bridge Mrs Hallahan Mr Taylor
Mr Brown Mrs Henderson Mr Thomas
Mr Catania Mr Kobelke Ms Warnock
Mr Cunningham Mr McGinty Dr Watson
Dr Edwards Mr Riebeling Mr Leahy (Teller)
Dr Gallop Mr Ripper
Mr Grabamn Mrs Roberts

Noes (22)
Mr C1. Barnett Dr Flames Mr Strickland
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr McNee Mr Tubby
Dr Constable Mr Nicholls Mrs van de Kiashorst
Mr Court Mr Omodei Mr Wiese
?&rCowan MrOsbomne Mr Bloffwicch (Teller)
Mr Day Mr Prnce
Mrs Edwardes MrW.Smith

The SPEAKER: As the vote is tied, [ cast my vote with the noes.

Question thus negatived.

Committee
The Chairman of Committees (Mr Strickland) in the Chair; Mr Court (Minister for Public
Sector Management) in charge of the Bill.
Clause 1: Short title -

Dr GALLOP: I would like to raise an issue relaxed to the report of the Royal
Commission into Commercial Activities of Government and Other Matters from which
some of the clauses of this Bill are derived. As the Minister for Public Sector
Management knows, 1 argue that he has taken out of the royal commission report the
Commission for Public Sector Standards and put it into the Bill without necessarily
carrying with it the spirit that is implicit within the royal commission report.
Specifically, I want to refer to the royal commission report that deals with the
administrative system. I refer to page 6 - 5 and to paragraph 6.2.6 in which the royal
commission refers to the Commission for Public Sector Standards as being constituted as
an independent parliamentary agency. The royal commission goes on to state -

The Commissioner must be required both to report to the Parliament and to be
accountable to such committee of the Parliament as is concerned with the
organisation and operations of the public sector.
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Has the Government considered the concept of having a committee of Parliament to
which the Commissioner for Public Sector Standards would report or is the reporting to
be in the normal and general sense in which a report is cabled in the Parliament? This is
an important issue because the royal commission stresses the role of independent
parliamentary agencies in our system of government, It was very impressed with having
a number of these agencies which would be semi-autonomous from the Government but
accountable to Parliament. To back it up on occasions there needs to be a parliamentary
committee. We have seen an analogy with the Commission on Government Bill and the
official corruption legislation, where parliamentary committees are proposed to monitor
and supervise. Therefore, why is it that the Government did not take on board this
broader concept of the royal commission's recommendation of an independent agency
that would report to a specific committee of the Parliament? I raise this now because it is
fairly fundamental to the whole structure and purpose of the office of Commissioner for
Public Sector Standards, which is central to the Bill.
Mr COURT: The position put forward by the Labor Party was that the Commissioner for
Public Sector Standards should report to a special committee and not to the Parliament as
a whole. It is appropriate for that person, in a similar way to the corruption
commissioner, Auditor General or Ombudsman, to report to the Parliament as a whole.
The Government cannot see anything more accountable than that. I know the member's
position is that he wants that person reporting to a committee. Then what happens? The
committee reports to the Parliament. If it is an independent office, surely that person
should be reporting directly to the Parliament as a whole.
Dr GALLOP: Let us go through the process that occurs in these cases. Where we have
an agency that reports to the Parliament, normally what happens in the process by which
the report is tabled in the Parliament is that there may he some debate about the matter
but, generally speaking, it gets lost in the run of the business which is Parliament. Let us
contrast that with the Auditor General. He has a special link with the Public Accounts
and Expenditure Review Committee. The reports of the Auditor General go to the public
accounts committee which has the responsibility to see to it that the recommendations of
the report are followed through. The public accounts committee has developed a good
relationship with the Auditor General and is able to report to this Parliament in a detailed
and very responsible way about the ways in which those recommendations of the Auditor
General are carried out. Similarly, if we had a special committee of this Parliament to
deal with the issue of the public sector - indeed, it may be that by broadening the terms of
reference of the public accounts committee it could play the role - it would have a
specialised part in considering the work of the Commissioner for Public Sector Standards
and then reporting to the Parliament. There are two simple reasons for that approach:
First, that the committee is in a position to review the material in a specific way and,
second, it can come back to the Parliament and report on the specifics of the matter rather
than what normally happens to the reports when they tend to get lost in the general run of
parliamentary business.
Mr D.L. SMiTH:- My comments deal solely with the title of the Bill, which is simply the
Public Sector Management Bill 1994. Given that this is meant to be some sort of
commitment to the recommendations of the royal commission, why did the Minister for
Public Sector Management choose the title Public Sector Management Bill and not
Public Sector Management and Standards Bill 1994?
Mr COURT: The member for Victoria Park must be in committee mode today.
Dr Gallop: In a big way. We nearly had a win. Where is the Independent member for
Floreat?
Mr COURT: It is fine to create another bureaucratic structure, but the concept of an
independent officer reporting directly to the Parliament is about as fair and staight as one
can get. One could put the argument that there should be another committee, but there is
a limit to how many committees one can have. I suppose there is no reason why the title
should not have included "and Standards" but the Public Sector Management BUi, as the
member knows, incorporates the recommendation that we establish a standards
commissioner, and it is a reasonably short tidle.
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The CHAIRMAN: Order! I remind members that we are supposed to be debating clause
1. 1 have allowed a bit of latitude so far, but I remind members to stick to the clause.
Mr D.L. SMITH: I made the point in the second reading debate char the Bill was a fraud
because it was meant to deal with integrity and accountability issues raised by the royal
commission. However, I doubt whether five of the 142 pages of the Bill relate to the new
public sector standards and the method of proclaiming them. To that extent, the reason
that we have not moved an amendment to the title of the Bill is simply that the title aptly
describes what it is about; it is about public sector management and not about integrity,
accountability or implementation of the royal commission's recommendations.
Clause put and passed.
Clause 2: Commencement.-
Mr D.L. SMITH: This clause enables parts of the legislation to become operative on
different days. What will determine the day on which the legislation is proclaimed?
What must be done before it is proclaimed? Is it the intention to proclaim different parts
to come into operation on different days? If it is, what is the reason for the different
commencement dares?
Mr COURT: Much preliminary work has been undertaken on the establishment of the
Public Sector Standards Commission Office. We also have to complete regulations for
the Act. At this stage, I cannot say whether it will be proclaimed in different sections,
but we hope to have the legislation up and running pretty quickly. As I said, much of the
preliminary work has been done to this stage.
Clause put and passed.
Clause 3: Interpretation -

Dr GALLOP: The definition of "approved" states -
"approved", in relation to a procedure or classification system, means for the
time being approved under subsection (2);

It has been put to the Opposition that the definition of "approved" read in conjunction
with subclause (2) is unclear. The current classification structure is contained within the
awards of the Western Australian Industrial Relations Commission, and officers have a
right of appeal against the classification level through the provisions of the Industrial
Relations Act 1979. That process is going on all the time in the public sector. Under this
Bill, it appears that the Minister could override both the classification structure and the
appeal system. We seek clarification on the intent of this definition to see whether it is
limiting the Minister's power simply to the appeal system. If that is the case, we want to
know what system the Minister proposes and whether appeals against classification
levels will be available.
Mr DL. SMITH: The definition of "agency" provides -

"lagency" means -

(a) department; or
(b) SES organization;

We are not told what SES stands for, but we are told that "SES organization" means -

. . . entity which consists of -

(a) a body, whether corporate or incorporate, or the holder of an office, post
or position, being a body or office, post or position -

(i) established or continued for a public purpose under a written law;
and

(ii) specified in column 2 of Schedule 2;
and

(b) persons employed by or for the purposes of that body or holder under that
written law or another written law;
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Does the Minister envisage that a commission of inquiry such as the McCarrey
commission, which was described as an independent commission of inquiry into various
matters, would come within the definition of agency as an SES organisation? Generally,
how would he describe organisations such as the McCarrey commission in terms of
applicability of the code of conduct and code of ethics in relation to committees of that
kind? For instance, what is the applicability of the FOI legislation in relation to
organisations of that kind?
Because we are limited in the time we can spend on this clause, I raise also a question
about "approved", which appears to be defined by reference to subclause (2), which
means that the Minister may in writing approve and so on. For the purposes of this
legislation will there be a defined single appointed Minister - presumably the Minister for
Public Sector Management? Where subclause (2) refers to approval by a Minister, will
the Minister for Public Sector Management be the person from time to time responsible
for the agency?
Mr COURT: Any time "inister' is referred to, that is the Minister for Public Sector
Management.
Mr D.L. Smith: In all cases?
Mr COURT: Yes.
MrD.L. Smith: Even underclauses 10 and 11?
Mr COURT: On the special inquiries, yes.
Mr D.L. Smith: And in relation to the special inquiries and general reviews, it is
intended to apply only to the Minister responsible for this legislation?
Mr COURT: Yes.
Mr D.L. SMITH: Will the code of conduct and the code of ethics be two separate codes
as envisaged by clause 21 or will there be a single code for both conduct and ethics?
Can the Minister explain why compensation has been defined in the manner in which it
has?
Mr COURT: As to "approved', the classification system being used is called PILPERS,
which is a job classification system being used in the wider public sector. That is the
purpose behind that definition of "approved'; it fits in with that system. Other systems
are available, but that is the system being used.
As to the SES, the member asked whether a commission such as the McCarrey
commission could come into that category. We would not see that as an organisation but
more as a consultancy that is being carried out for the Government. It has a limited term
and a group of people are being brought in with specific terms of reference to do a
particular job.
Mr D.L. Smith: The word "independent" in its title did not imply anything?
Mr COURT: What does the member mean?
Mr D.L. Smith: What was the purpose? It gave the impression it was independent of
government.
Mr COURT: It was independent of government.
The code of ethics is set by the Standards Commissioner whereas the code of conduct is
agency specific but it must come in under the overall standards that are being set.
Mr DL SMITH: The Minister did not respond to my question about the definition of
compensaion. Which clauses in the legislation deal with non-SES organisations? Wii
the code of conduct and the code of ethics that apply to a non-SES organisation be
different from those which apply to SES organisations?
Mr Court: They do apply.
Mr D.L. SMITH: In exactly the same form?
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Mr Court: Yes, in the same way.
Mr DL. SMITH: What does SES stand for in this context?
Mr Court: SES covens the statutory bodies where t senior management falls under the
scope of the SES.
Mr D.L. SMITHi: Does SES mean senior executive service?
Mr Court: Yes.
Mr D.L. SMITH: Loosely, the two definitions distinguish between those whose senior
staff are within the senior executive structure and those whose are: not.
Mr COURT: Yes. It was mentioned that an organisation such as the Potato Marketing
Authonity was not in the SES; however, as an organisation it is covered under the
standards that are set. Compensation is defined to make it clear that any compensation
payable upon the termination of employment, to which a maximum ceiling of one year's
remuneration applies, does not include any payment made in lieu of notice, whether
under the Bill or under regulations concerning redeployment or redundancy, nor any
employment in lieu of accrued or accruing leave.
Mr D.L. SMITH: Would the organisation referred to by the McCan-ey committee be
embraced by the definition of responsible authority in respect of a departrnent?
Mr Court: No; it would not.
Clause put and passed.
Clause 4: Persons deemed to be chief executive officers or chief employees -

Dr GALLOP: For the purposes of this legislation the Commissioner for Public Sector
Standards, the Auditor General, the Commissioner of Police and the Electoral
Commissioner are deemed to be chief executive officers in the Western Australian
system of government. Clause 4(6) states that parts 3, 5 and 6 of the Bill do not apply to
those deemed to be CEOs except inasmuch as powers are conferred upon them in their
capacity as employing authorities. Am I to believe - the Minister for Police may be
interested in this - that all the clauses of this Bill which deal with substandard
performance and disciplinr matters, the Public Service generally, and redeployment or
redundancy of employees, will apply to police officers?
Mr COURT: The Commissioner of Police has two roles: One is as the head of the
department and the other is as the Commissioner of Police. The idea of this clause is to
give the executive officers the employing powers. The Police Force is a schedule I
organisation which is outside the scope of the body, but its responsibilities as a Public
Service department are covered by this legislation.
Dr GALLOP: In other words, the people who work in the Police Department as public
sector employees are covered, but the police officers are not?
Mr Court: The public servants are covered, and the police officers are not.
Dr GALLOP: In the Commissioner of Police's capacity as an employing authority, why
would that role not extend to police officers?
Mr Court: That is contained in schedule 1(5) on page 114.
Mr D.L. SMITH: I understand fairly clearly why the Commissioner of Police should be
exempt from parts 3, 5 and 6 of the Bill. I also think I understand why the Auditor
General and the Electoral Commissioner are also to be exempted. Why will the public
sector code of ethics and code of conduct apply to these two officers but the rest of the
provisions in parts 3, 5 and 6 will not?
Mr Court: It is because the Auditor General and the Electoral Commissioner are
statutory officers and are not appointed by the Minister for Public Sector Management.
They do not come under the same performance agreements, the same discipline or the
same redeployment procedures.
Mr D.L. SMITH: Subclause (5) seems to give the capacity by regulation to prescribe a
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number of other chief executive officers and the like to also be exempted. Will any other
organisations be prescribed under regulations uinder clause 108? If not, why is this
provision necessary at all?
Mr COURT: Part 5 of the Bill covers the disciplinary regimes. This Bill covers public
servants and ministerial officers, but there is scope within it to include others in that area
if and when required.
Mr D.L. SMITH: The object of subclause. (6) appears to be to exempt the Auditor
General, the Commissioner of Police and the Electoral Commissioner from the
operations of parts 3 to 6. Part 3 deals with the Commissioner for Public Sector
Standards, part 5 deals with substandard performance and disciplinary matters and part 6
deals with redeployment and redundancy of employees. Clause 4(5) states chat
regulations made under clause 108 may provide that the holder of such office, post or
position under a written law as is specified by them is deemed to be the chief executive
officer. Subclause (6) states that -

Despite this section, Parts 3, 5 and 6 do not apply to or in relation to a person who
is the Commissioner, the- Auditor General, the Commissioner of Police or the
Electoral Commissioner or the holder of an office, post or position deemed under
regulations referred to in subsection (5) -

It appears to provide the power to exempt more people than the Commissioner of Police,
the Auditor General or the Electoral Commissioner. Does the Minister for Public Sector
Management have any officers in mind who might be affected by regulations made under
proposed section 108 that might also make them exempt from pan or all of the provisions
of this legislation? If he does not have any officers in mind, why is there a need for this
provision?
Mr COURT: We do not intend to bring in any other people, but the Bill provides for that
to occur if it is required. A position may be cated down the track and there will be a
need to bring someone in under the same provisions.
Mr D.L. SMITH: My main concern is the exemption of chose officers from the
redundancy Provisions.
Mr COURT: The main reason for that is that their employment conditions are set out in
their own legislation- The Government can make those officers redundant only with
great difficulty because they have their own set of laws governing their positions. Only
under very special circumstances can they leave those positions.
Mr KOBELKE: Clause 4(5) refers to proposed section 108 which refers to schedules I
and 2. What impact does this subelause have on item 15 of schedule 1 which includes
any municipality or regional council established under the Local Government Act as
entities which are not organisations? Will the Minister advise whether this subclause
includes the new City of Perth and the three towns which were established under
legislation dealt with in this Parliament last year?
Mr COURT: All those organisations named in schedule 1 fall outside this legislation and
they include a local authorities.
Clause put and passed.
Clause 5: Employing authorities defined - -

Dr GALLOP: My question about the employing authority focuses upon the distinction
which must be made between the chief executive officer who, without any question of
qualification, is the chief executive of that department as opposed to an organisation of
government which has a board or a committee managing its affairs. This clause makes it
possible for such an agency of government to have as its employing authority the board,
committee or whatever it is that is specified as being the employer. Given that many
provisions in this Bill focus upon the chief executive officer's role in the system - much
of that relates to his or her role as the employing authority - does this Bill in any way
focus upon the relationship between the CEO and the board or committee within a
government agency? Will the Minister for Public Sector Management give a clear view
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of where the practical managerial authority will lie in respect of the issues this Bill raises;
for example, discipline, substandard performance of government sector employees and
special inquiries? Is it implied that the boards will play a stranger role as employing
authorities in practice and in managerial terms than do CEOs in big agencies such as the
State Energy Commission of Western Australia and the Western Australian Water
Authority? In a statutory authority with a board which employs a CEO will the board, as
the employing authority, have a large impact on the management of that organisation in
terms of the independence of the CEO and his or her ability to carry out his or her
functions?
Mr COURT: Clause 29 is designed to allow the board to delegate as much responsibility
as possible to the CEO.
Dr Gallop: It is just a delegation claus.
Mr COURT: The powers to delegate are outlined in the various Acts applying to
government agencies. Under clause 100 of this Bill they can delegate powers of the
employing authorities.
Dr GALLOP: I appreciate that answer and it is obviously the case. However, there is a
missing link in this legislation and that is the relationship between the CEO and the
boards in government agencies. This issue was raised in the debate on corporatisacion.
What will be the role of a CEO in relation to a government agency that has a board? Will
the CEO be part of the board or will he merely report to it? Will the CEO be appointed
by the board, independently of government, or will there be some reference to
government in his or her employment? Will there be governing arrangements which
dictate the degre-e to which a board can determine what the management does on a day to
day basis, and what issues must be referred to the board? These are practical, managerial
issues of great importance in large government organisations with boards, and it interests
me that this legislation does not deal with that issue, except to say that boards can
delegate to the CEOs their powers as employing authorities. That is missing from this
legislation, and ultimately it will be required so that we can clarify those issues.
Mr D.L. SMITH: Clause 5 is affected by the amendments introduced between the time
of the original Bill and this Bill. One of those amendments was to replace the words "any
of those" in original subclause (l)(d) with the words "any public sector body, chief
executive officer, chief employee, employee or ministerial officer". What is the reason
for that change? Secondly, subclause (2)(a) has had inserted subparagraph (ii), which
states 'which is not prescribed as an independent department for the purposes of this
paragraph,". I cannot find in the remainder of the paragraph any ability to prescribe for
the purposes of this paragraph. How would that prescription occur, and is the purpose of
that prescription simply to declare the fact that it is an independent department and,
therefore, is to be its own employing authority and not otherwise? Thirdly, the words "or
chief employee" in original subclause (3) have been deleted so that as it now reads, it
applies only to the chief executive officer. What is the reason for that change?
Mr COURT: The first matter raised by the member for Mitchell is purely a drafting
change that was introduced for the purposes of clarification. In regard to subelause
(2)(a)(ii), there is a prescription under clause 108 to ensure that it is understood that, for
example, the Department of Planning and Urban Development is not part of the State
Planning Commission. if the relationship between the CEO and the board is spelt out in
the legislation for a department, then this legislation will not override that arrangement.
Thirdly, the chief employee was selected because there was an example where the Law
Reform Commission needed to specify that the CEO of the LRC was the chief employee.
Clause put and passed.
Clause 6 put and passed.
Clause 7: General principles of public administration and management -
Mr D.L. SMITH: The second reading debate deals mostly with efficiency and
effectiveness in public administration and management, rather than with quality of
service or equity of access to services. I am concerned that in recent years, we have
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taken on the issue of efficiency and effectiveness and have started to lose sight of quality
of service and equity of access to services. There does not seem to be any principle
involved in public administration an4 management which clearly identifies that
governments should try to ensure that equity of access to services is available for all
people. We in the country always believe that if we simply measure things in terms of
efficiency and effectiveness in public administration, we will rarely receive any services.
People in the country often feel deprived because the range of services avaiable to their
city brethren is not available or easily accessible to them.
Given that this is a new general principle statement for public administration and
management in Western Australia, why is there no reference to quality of service? Why
is there no reference to achieving the best standard of service which is able to be
provided by die public sector? Why is there not a prescription for equity between the
regions? Why is there not a prescription of equity in regard to access to services
provided by the public sector, regardless of colour, creed, race and the like? I note that
there is a specific provision that there is to be no unlawful discrimination in regard to
employment. However, that provision does not appear as a clear principle of public
administration in regard to the management of service. We have simply a bald statement
that the public sector is to be administered in a manner which emphasises the importance
of service to the community, and which in no way deals with equity of access and with
services being provided to disadvantaged groups, in particular, in regard to any
affirmative action.
Subclause (b) in some ways appears to be contrary to the views of the royal commission;
that is, apart from a general commitment to the public sector acknowledging the
importance of its service, the second requirement is that the public sector be so structured
and organised that it is able to adapt quickly and effectively to changes in government
policy and priority. The question arising from that is whether the primary concern of the
public sector is to be, somehow or other, adaptable to the requirements of the government
of the day. The notion of prudent management and the provision of quality service is not
really emphasised in any way-
A reservation regarding this Bill which arises from the royal commission
recommendations is that occasionally when new governments come to power with new
priorities and policies, an obligation of the public sector is to emphasise to the incoming
government that on occasions it might have its policies and priorities wrong. The good
public servant to an incoming Minister is always available to avoid pre-emptive changes
which may in the end be changes for the worse for the community.
Mr Court: They have ways and means.
Mr D.L. SMITH: After four years as a inister, I am well aware of their ways and
means of frustrating what they regard as either wrong or, for some other reason, decisions
with which they disagree. There should be a clear statement somewhere in the Bill
relating to public administration and management which establishes the right of public
servants generally to give advice to a Minister regarding what might be adverse to what
the Minister wants to achieve. The advice would be given for no other reason than to
provide the wisdom of experience as public administrators. Also, this advice could
remind a Minister that government has other objectives than simply efficiency and
effectiveness: Matters such as equity, justice, proper administration and due recognition
of the rules of natural justice should be emphasised-
As I said during the second reading debate, I ant concerned about subclause (c), which
involves a call for the administration of the Public Service to be conducted without
excessive formality and with the minimum of delay. Although I am in favour of the
formality being reduced, an irreducible minimum exists, and this was clearly outlined by
the royal commission. Firstly, the commission wanted the processes and recording of
decision making to be formal; that is, a formal record to be made of whatever occurs.
Secondly, the commission emphasised the importance of Ministers not rushing into
decisions without taking proper advice. That, of course, applies to people at the service
coalface as much as to Ministers- Occasions arise when the objective of creating
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minimum delay is contrary to the proper consideration of the consequence, and the
precedent, of any decision. Regard must be given to the broader effects of the decision
on the administration of government and the public purse in general.
I have no problem with the two definitions regarding administrative responsibility.
Subiclause (e) refers to the public sector having a goal of continued improvement in the
efficiency and effectiveness of its performance. Again, the efficiency and effectiveness
must be measured against levels of equity and access; namely, equity regarding the
distribution of service, and ensuring a quality of access to the services available. The
same comment applies to subclause (f). Whenever public sector organisations are asked
to be as efficient and effective as they can be, it generally means that they centralise
services in Perth and leave the country service to be provided through 008 numbers.
Mr Court: People in the south say that you centralised services in Bunbury.
Mr D.L. SMITH: Whenever services are centralised, it is a bad idea. It is unfortunate
that in this clause a commitment is not given to equity and access, along with a reference
to service quality rather than to only efficiency and effectiveness. Subclause (g), which
refers to proper standards of financial management and accounting to be maintained at all
times, causes no problem.
Dr GALLOP: This is a very difficult clause to write as it, along with clauses 8 and 9,
outlines the general principles which should apply in the public sector. Referred to in the
Bill are public administration and management, human resources management and
official conduct.
One of the problems with clauses like clause 7, which deals with public administration
and management, is that they tend to become simply a list of the things to be achieved. I
admit that it is very hard to get a list which not only encompasses the range of items but
also gives them some priority. One criticism of the list is that the emphasis appears to lie
in the degree to which the Government wants the Public Service to be accountable and
responsive to the Government, rather than being responsive to the community it serves.
I make a suggestion to the Minister for Public Sector Management regarding a way to get
around this very difficult matter: The public administration and management aspect of
government can be broken up into a number of pants. I am now referring to a pamphlet I
once read written by the Swedish Institute of Management tidled "How to Cut
Government Expenditure". It made a very interesting point; namely, that public
administration had different parts. Eirst, there is that part of public administration which
serves the government through advice. Second, there is the part of public administration
which provides goods and services to the community - in that sense, it is like a
relationship between a firm and a consumer. Third, there is the part in which government
regulates social and economic life on behalf of the public good. An example would be
traffic patrolmen and fisheries inspectors. The publication looked at those three different
pants of public administration and analysed the way they related together.
It struck me that if the public sector were broken up into the three areas, the clause could
have a little more system. For example, when talking about advice to the Government, it
is important that the public sector have flexibility and responsiveness. Also, I would
have thought that a requirement would be that good objective and comprehensive advice
is given to the Government. Within the principles of public administration outlined in
the Bill, nothing is said about providing objective and comprehensive advice to the
Government. I would have thought that that was an important general principle of public
administration. When we Rook at the Government as a provider of goods and services to
the community, the relationship is very much that of provider and consumer. The general
principles outlined in the clause do not refer greatly to the notion that the public sector is
regarded much more these days in the manner in which it serves the consumer.
The Governor's speech contained reference to the citizens' charter. I have been quite
interested in the citizens' charter that has been applied in Great Britain to deal with the
relationships between the public sector generally and the consumers of goods and
services of government.
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Mr Court: John Major introduced it.
Dr GALLOP: It contains same good ideas. The Minister may know I was pursuing
some of those ideas in relation to the Sumt Energy Commission in terms of a guaranteed
standard of performance.
Mr Court: So your power would be off for a maximum of only two days?
Dr GALLOP: I did wonder how it would have gone in the past couple of weeks, but it
has worked well in the United Kingdom. I do not see any resonances in this Bil on the
rights of consumers of public sector services except inasmuch as it talks about
effectiveness. Obviously the effectiveness of the public sector is a function of the degree
to which it properly provides its services. Thie third area of regulation is covered more by
'official conduct'. When government is in regulation mode it must be fair to afl the
people it is dealing with. Having general principles contained in the Bill is an excellent
idea. Generally speaking, a little more thought could have been given to those different
aspects of government: As adviser to the Ministers and the Cabinet;, as the provider of
goods and services; and as the regulator of economic and social activity. The general
principles required in each of those aspects would be a bit different. What appears in this
clause is a list without a clear sense of hierarchy, although the focus is on the public
sector to serve the government in terms of its flexibility to the government rather than to
serve citizens and consumers.
Mr COURT: Both the member for Mitchell and the member for Victoria Park have
raised some good points. The difficulty we had was in limiting the general principles.
We wanted to include the major principles and we used as a guide the provisions in the
South Ausralian legislation. The member for Floreat has an amendment to this clause
which adds another principle.
Dr CONSTABLE: I move -

Page 13, line 30 - To delete "use; and" and substitute "use".
Page 13, line 32 - To delete "at all times." and substitute "at all times; and".
Page 13. after line 32 - To insert the following paragraph -

(h) proper standards are to be maintained at all times in the creation,
management, maintenance and retention of records.

I support all of clause 7, but it is important to enshrine these amendments in those
principles of public sector administration. It is a principle relating to record keeping.
This harks back, of course, to the royal commission and many of the comments made by
the royal commissioners in their report. I hope that these principles outlined on public
sector management and administration will permeate the activities of both government
and public sector generally. It is an important clause, and these amendments rectify quite
a serious omission. We are all aware of many of the comments of the royal
commissioners in part 2 of the royal commission's report. Many of those comments went
to the heart of accountability and record keeping. The feelings of the royal
commissioners are summed up in part2 of the report which stares -

Official records bear silent testimony to the administration of a government. In
Part I of our report, we noted instances both where official papers were lost,
deliberately destroyed or removed by officials, and where a record of major
decisions was not made. Such practices strike at the roots of responsible
government.

That sums up why we must have a principle in this Bill that covers the proper creation
and maintenance of public sector records. Without having those records in a proper state,
the provision of freedom of information legislation and access to personal information
and other records of government falls short. This goes to the heart of the comments by
the members for Mitchell and Victoria Park about quality of service to people. Without
this people will not be served by the stare.
It is interesting to note the research in the Commonwealth sphere after freedom of
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information legislation was enacted some 12 or 14 years ago. There were two main
responses from government departments: Many departments looked at their record
keeping and improved it, and FOI was the catalyst for improving record keeping; but
certainly some other departments and individuals see freedom of information as a threat
and complete records often are not kept. I had a query from a constituent recently about
medical records; in particular, about some information this constituent had received that
anaesthetists, for example, were not keeping complete records for fear of people seeking
those records at a later time. It is important that we enshrine in these principles our belief
that public sector records should be properly maintained, developed and kept not only as
a record of the state of the government but also so individuals can have access to those
records.
Mr COURT: The Government supports the amendments moved by the member for
Floreat.
Amendments put and passed.
Clause, as amended, put and passed.
Clause 8: General principles of human resource management-
Dr GALLOP: Clause 8(1)(a) seeks to provide that the selection and appointment process
will be based on merit and equity. The existing promotions appeal system is established
under the Industrial Relations Act 1979 but does not provide for any appeal against a
person appointed from outside the public sector. There are also other limitations against
promotions within or from schedule 2 authorities. Will the existing promotion appeals
system based on merit be maintained? Will it be expanded to include outside
appointments?
Mr COURT: We are not interfering with promotions on merit in the first place; that is, in
the short term. However, as soon as clause 7 cuts in and theme is a breach of process, that
will take effect. Outside applicants can appeal to the breach of process, but some
separate amendments will be needed to the industrial relations legislation as well.
Mr D.L. SMITH: I note that one of the amendments made to clause 8(2) between the
original Bill and this Bill has been that the word "selection" has been put in before the
word "appointment". That drew my attention to the fact that in terms of the principles
under clause 8 we seem to be dealing primarily with the selection process and then a
range of other things in the treatment of people. Why does the proper assessment of
merit and equity apply to "selection" only and not to the broader definition used in
subclause (2) which deals with the selection, appointment, trnsfer, secondment,
classification, remuneration, redeployment, redundancy or termination, ecE? Frankly all
of those things also seem to call for being directed towards proper assessment of merit
and equity, particularly transfer and secondment from one agency to another, the actual
classification and remuneration levels, and redeployment and redundancy. Those who
are made eligible for redeployment and redundancy should all be determined by the same
principles of merit and equity. Why has the Government limited subclause (l)(a) to
selection processes only and not to the processes dealing with all of those factors?
I also want the Minister for Public Sector Management to clarify what the word "equity"
means in this context. The word "merit" is something we all understand; it means those
with the best qualifications and the best capacity to do the job at hand. Equity is
something I better understand concerning transfer, secondiment, reclassification and
redeployment.
Although subclause(lI)(d) prevents any breach of the equal opportunity legislation - I
hope that will extend to any direction or policy developed by the director of equal
employment in the public sector - there does not seem to be any capacity for affirmative
action. It is one thing to use merit and equity and to prohibit unlawful discrimination, but
another to consider whether we should be providing affirmative action to appoint a range
of people. Quite clearly, despite our best wishes, women have not been able to progress
in the public sector anywhere near as much as we hoped. Very few senior executive
servants are women, lust as importantly, our indigenous people are not well represented
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across the senior levels of the public sector. There are a range of areas of service
delivery for which there should be a policy of affirmative action to ensure that the
persons delivering services to the Aboriginal population are Aboriginal, If the Minister
for Public Sector Management tells me equity is intended to embrace factors such as
affirmative action, that will be sufficient. However, I am still concerned it seems to
apply only to the selection process and not to the appointment, transfer, secondnment,
classification, redeployment, redundancy and termination processes or to remuneration.
Those people who have given exemplary or meritorious service should be given special
consideration in those matters.
We must also be fair to people who have given long and faithful service and who may
not have had the opportunity to show any initiative or skills. They should be shown
regard for the fact that they have been doing the job for a long period and should not have
promotion opportunities taken from them in preference to an outside person.
Clause 8 does not embrace too well the concept of public sector management towards
which this Government seems to be heading; that is, limited short contract tenures. They
may be appointed by a process whereby people tender an amount to do a job over a
period, and who wish to be regarded, not as outside consultants, but as employees for that
period. However, they do not seem to be well covered by this clause. The tender process
should be adhered to in the sense that when tendering prices, quite clearly those who
have the appropriate qualifications and are willing to do the job should be given approval
to do it. These provisions appear to relate to the traditional notion of public sector
employees rather than the broader directions in which the Governiment seems to be going
in relation to short ternm appointments for specific purposes or contracts for slightly
longer periods and the like. Certainly, the legislation seems to embrace some notion of
workplace agreements in terms of individual contracts in some cases. If all that is meant
to be covered by merit and equity, that is fine. However, I am still concerned that it does
not seem to extend to the other matters covered by subelause (2).
Mr COURT: Working in reverse, they are covered if they are employees. They are not
covered if they are contract workers.
Mr D.L. Smith: If they are tendering to do a job and they tender different prices to do
that job for a period -

Mr COURT: It is not covered if it is a contract arrangement.
The next matter with which I wish to deal is affirmative action. Nothing is written in
specifically to cover affirmative action. We believe that the place for that is in equal
opportunity legislation. One could say that the definition of equity is fairness. Under
that definition I think the member would agree that there is flexibility; there is no clear
cut position. I do not want to get involved in a debate about affirnative action.
One of the first things I did when I took responsibility for public sector management was
to have a briefing on the issues of women and Aborigines in the Public Service. The
statistics in those areas art still not all that good. The Government has a commitment to
try to deliver better results in both areas. If we start talking about a policy in that regard,
we might run into trouble. As I said, the definition of equity is fairness. I was asked why
those areas are covered by subclause (2)(a) and not by subclause (1). They are all
covered by standards issued by the commissioner under clause 2 1(l). That coven all of
the areas mentioned.
Dr GALLOP: I refer the Minister to subclause (2), which requires the chief executive
officer to act independently on a whole range of matters including "the appointment,
transfer, secondment, classification, remuneration, redeployment, redundancy or
termination of employment of an individual employee, or the classification of a particular
office, post or position." What is meant by "independently" in that context? Does it
mean without being influenced by the Minister in the decision or is it a general
proposition that they should act in some sense without fear or favour in those matters?
Mr Court It means "not subject to direction".
Dr GALLOP: I am puzzled because a whole clause of the Bitl lays down a procedure by
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which regulations that deal with, for example, redeployment or redundancy can be put
into place. Those regulations can be laid down by the Government. What is meant by
"independence" in respect of those issues? If the regulations are laid down by the
Government and die chief executive officer has to operate within that framework, in what
sense could he be independent in dealing with issues relating to redeployment and
redundancy?
Mr COURT: There can be no direction from the relevant Minister. Therefore, the
Minister for Primary Industry could not make a direction in matters relating to the
Department of Agriculture. They must be subject to the rules laid down under part 6, and
they must comply with the approved procedures laid down.
Mir D.L. SMITH: The answers relating to the matters covered by clause 21 are
unsatisfactory. My understanding has always been that the matters which are considered
important because of their impact on individuals and the effectiveness of the legislation
should be in the legislation and those matters which are peripheral and administrative
should be die subject of regulations. All the matters covered by subclause (2)(a) should
be subject to the merit and equity test in the legislation, as is selection. I am disappointed
that the Minister does not see that. If it is left to the judgment of the commissioner to be
included in clauses 20 and 21 type provisions, all that will mean is that at some stage
regulations or a notice will hit the desks of members of Parliament and, like many things,
they will be one among a thousand and will be overlooked, If we are lucky, we will see
them and be able to do something about them if we are not satisfied with them. The
Parliament must insist that all matters that are important - I consider that all of the
matters in subclause (2) should be subject to the same test as those matters contained in
subclause 1(a) - should be included in the legislation.
Mr Court: Look at subclause I1(c) also.
Mr D.L. SMITH: Yes, but they are principles of human resource management and I do
not have any problem with them. However, it is a fairly simple drafting exercise to word
subclause (1)(a) in similar terms to (2)(a). It is not a complex drafting exercise and it
would have made clear that all those matters are to be subject to merit and equity. I am
extremely disappointed that the Minister does not see that and that he is prepared to leave
those things to the discretion of the Minister.
Mr Court: They are at the discretion of the commissioner, not the Minister.
Mr D.L. SMITH: I understand that. I am even more concerned about that because the
only way we will be able to examine the commissioner is by some difficult process.
Providing advice to him about how they should be drafted is not as easy as ensuring that
the Minister responsible makes sure that the legislation is right.
Another matter that concerns me is the form of drafting of subclause (2). It says "in its
department or organization, an employing authority is not subject to any direction". I
would like that to read "is not to be subject to". I would like some penalty against the
person who tries to give some direction. Beyond that, of course, I am concerned that
these days we have come to understand that the word "direction" has a specific meaning
in relation to ministerial conduct, and in general terms a direction given needs to be
reported to the Parliament. Of course, it does not exclude discussion or advice which,
although not binding on the person receiving it, is sometimes influential on the decision
he may reach. I would like the expressions in subclause (2) to include that an employing
authority is not subject to any direction or advice from those sources.
Mr Court: You are drawing a fine line.
Mr D.L. SMIT7H: No, I am not if one considers most of the Burt accountability
legislation, which clearly identifies the notion of a direction and the requirement that
when directions are given, they are to be reported to the Parliament. A direction
sometimes does not have to be given; a Minister talking to his chief executive officer can
discuss matters and provide advice without having to resort to a direction.
Mr Court: Do you mean you want Ministers to stop talking?
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Mr. D.L. SMITH: No, but if the intention of this provision is to stop nepotism and
patronage, they should at least stop tailking about their preferences for qualifications or
background of the preferred applicant. This relates to the matter that arises in the general
provisions at the end, with the prohibition on Parliament seeking to influence various
appointments. It states that nothing in subsection (1) - that is, the restriction on
communications by members of Parliament - applies to discussions between the Minister
and other Ministers of the Crown, or the commissioner and a Minister of the Crown,
concerning the selection or appointment of a chief executive officer. The word
"discussion" is used there, but not the word "direction". There seems to be a distinction.
When we reach clause 105 I will ask a question that is just as applicable to clause 8; that
is, does nothing in clause 8 or clause 105 prevent a member of Parliament giving a
reference to a candidate for a job or agreeing to be a referee for a person who might be a
candidate? It would disappoint me if members of Parliament could never give a
reference to someone seeking an appointment.
Mr COURT: I appreciate the member's point, but there is a fine line as to what is or is
not a direction. We cannot stop any communication, and I think the current wording is
appropriate. I will deal with the member's questions on clause 105 when we reach that
clause.
Mr D.L. SMITH: In my view the provision in clause 8 should be in similar terms to that
in clause 105; that is, it is not enough to include the word "direction" in clause 8. We
should also exclude the Minister exercising influence and there are myriad ways in which
he can do that without issuing a direction.
Clause put and passed.
Clause 9: General principles of official conduct -
Mr D.L. SMITH: This is one of the few clauses that deals directly with the matters of
major concern to the royal commission, and sets out the actual principles of conduct that
are to be observed. These should be read in conjunction with clauses 20 and 21, in
relation to the enunciation of those principles. The provision as. it currently stands
applies to the Bill, public sector standards and code of ethics, and any code of conduct. I
have no problem with that. It is simply a requirement to comply with this legislation in
setting out the various principles. Secondly, it requires compliance with the codes of
ethics and code of conduct, but the last two provisions are -

(b) are to act with integrity in the performance of official duties and are to be
scrupulous in the use of official information, equipment and facilities; and

(c) are to exercise proper courtesy, cons ideration and sensitivity in their
dealings with members of the public and employees.

They are fairly generalised principles, and the use of the words "scrupulous" and "official
information" in a way relates to a question I raised in the second reading debate about
why the legislation does not include protective provisions for whistlebiowers in the
public sector. When referring to someone being scrupulous in the use of official
information, because of the disciplinary and other provisions which follow later in the
Bill, it is like waving a whip at those in the public sector and saying that what they know
as a public servant is what they know as a public servant, and in no way is it to become
public. Not only is there no protection for whistieblowers, but also a strong weapon is
provided to be used against people who might feel their conscience obliges them to
provide access to what they know, so that people in Parliament and those responsible for
enforcing the various codes of conduct are aware of what is going on. The word
"1scruple" in its traditional use referred to excessive concern for the fact that one might be
sinning, rather than a balanced regard for it. In the past, it meant a person was concerned
about God's commandments to the degree that it affected his behaviour in a totally
inordinate way. In preparation for confession, a person would examine his conscience in
the minutest detail in order to find things to confess, and become enormously worried
about it. The sin of having scruples is more a psychological sin, because of its effect on
one's overall personality. However, it is used here as a test which is very particular. It is
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almost an excessive degree and if it were solely used in relation to equipmenc, facilities
and resources, I would not have a problem with it. However, to use it in relation to
official information is raising the spectre that anyone who dares step out of line with the
use of information which he may consider to be of public interest, could be subjected to
disciplinary action because it would not be a scrupulous use of that information in
accordance with this clause. I have no difficulty with the final paragraph requiring public
sector bodies and employees to exercise proper courtesy, consideration and sensitivity in
their dealings. I urn pleased to see these matters included. My experience is that the vast
majority of public servants observe everything required of them in paragraph (c) and it
will not add any burden. However, it is important that it be reflected in the general
statements in clause 9.
Clause put and passed.
Clause 10: Functions of Minister, and ancillary powers -

Mr D.L. SMIT: How did the Government decide on the functions of the Minister for
Public Sector Management and of the Commissioner for Public Sector Standards? The
functions listed under this clause are important and should be the functions of the
commissioner. These functions include promoting the overall efficiency of the public
sector having regard to the principles set out in clause 7, so why is reference made only
to clause 7 and not to clauses 8 and 9? 1 can understand why reference is restricted to
clause 7 and not to clause 8, but clause 9 relates to a matter which should be embraced in
the general principles, if they are to be a function of the Minister. Paragraph (b) relates
to advising other Ministers of the Crown on structural changes. I have no problem with
that. It refers to programs for management improvement and policies, practices and
procedures relating to any aspect of management. Paragraph (c) reads -

to cause to be carried out planning for the future management and operation of the
whole or any part of the Public Sector ...

That would be a more proper function of the commissioner and the chief executives, not
the Minister. I have no problem with paragraph (d) - to arrange for reviews to be
conducted, on the initiative of the Minister, and so on, as long as it is understood they can
be initiated by the commissioner as and when he sees fit.
As to the powers under paragraph (d) in relation to reviews, can the Minister explain in
general terms when he thinks it will be appropriate for the Minister for Public Sector
Management to initiate those kinds of reviews? Can the Minister indicate clearly
whether those matters will concern, in any case, questions of corruption,
maladministration or misconduct by officers? These are broad issues relating to the way
in which the Public Service conducts itself rather than the particular issue of corrupt
practice, individual corruption or misconduct. Can the Minister indicate the purpose of
having these reviews as distinct from other inquiries under this legislation?
Mr COURT: The Commissioner for Public Sector Standards is the watchdog and has no
managerial function. On the other hand, the Minister is responsible for the management
of that operation; so the functions of the Minister for Public Sector Management are
consistent with the Minister's overall responsibility for the public sector and relate
primarily to the achievement of effectiveness and efficiency in the public sector. In
contrast, the functions of the commissioner relate mainly to the establishing and
monitoring of public sector rights and functions. He does not have a management
function.
As to the review, because there is no longer a Public Service Commission, those
responsibilities are transferred. It could be a functional review into any sort of operation,
perhaps how motor vehicles are used, or similar situations. It just passes that
responsibility into that area.
Mr D.L. SMITH: I am surprised that the review of general efficiency and operation is
the responsibility of the Minister. The need for ongoing reform and review is an area for
which the commissioner should be responsible. I would not mind if the Minister had a
dual capacity.
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Mr Court: In what areas?
Mr D.L. SMITH: In the review of the public sector generally and a review of the way in
which it and its agencies operate. I have no problem with the commissioner sharing this
responsibility, but it should be a particular responsibility of the commissioner on an
ongoing basis. I raise the question regarding the nature of the review that the Minister
can undertake or initiate because of the rather extraordinary powers that are confeffed by
subclause (4) which gives the Minister or an employee authorised in writing by the
Minister the power to enter premises of any public sector body; require the production of
and examine any book, document or writing in the custody of any employee of a public
sector body; and require any employee of a public sector body to answer questions. That
is, the Minister responsible can suddenly arrive at a public office and take possession of
the records of the agency, and then individually interview officers, requiring them to
answer questions. There does not seenm to be any right or protection or the preservation
of privacy obligations, except under subclause (7). More importantly, there does not
seem to be provision for the protection of the employees' civil rights when refusing to
answer questions. If the nature of the review is to be arranged under subclause (1)(d),
simply to review efficiency and the general nature of the operations, and not to go to the
question of personal misconduct, corruption or the like, why do we need the powers
under subclause (4) to be so strong?
Under subiclause (5) the requirement is that the powers can be exercised only after
consultation with the employing authority, in most cases the chief executive officer, and
the Minister of the Crown. What will constitute sufficient consultation to comply with
that subclause? Will the Minister receive a letter an hour or five minutes before the
officer goes to the agency concerned, or is something more formal required? How long
should the consultation continue before the powers under subclause (4) are exercised?
I do not understand what subiclause (6) means. On one hand, under subclause (4) it
appears that wide powers are given but, on the other hand, under subclause (6) it is stated
that, despite subclause (4) an employee of a public sector body has the same privileges in
relation to the production of a book, document or writing; the furnishing of any
information; or the answering of questions under this clause as a witness has in the
Supreme Court. I understand that witnesses in the Supreme Court generally speaking are
not compelled, in many cases, to answer questions, especially those which are likely to
incriminate a person, without first receiving a certificate from the judge, for instance.
Is it envisaged that someone will have the power to issue certificates? In essence, just
how do subclauses (4) and (6) operate? The same applies to subclause (7), which seems
to be saying that despite the powers in subclause (4), all of the prohibitions that
generally apply will still apply. My experience is that most of the prohibitions that exist
about the availability of information prevent a public servant from disclosing or
providing the information. What do public servants do when they feel they have an
obligation to protect that information and the person conducting the inquiry or the
employee authorised by the Minister turns up and does not ask them to provide the
information but simply seeks to take possession of the documents that contain the
information? Will a public servant in that position be able to say to the person seeking to
take possession of the document, "I have a general prohibition that prevents me from
making that available"? I give the example of the Minister for Labour Relations in
relation to the portable superannuation nmatter where the obligation was not to provide the
information except for certain purposes. Had it not been provided, and had the Minister
responsible for public sector management authorised someone to take possession of those
documents, would the public servants who had the responsibility not to provide the
information to anyone have been able to stand up and say, "You cannot have that; we are
prohibited from providing it to anyone under that clause or even to give access to it"?
How do subclauses (4), (6) and (7) relate to each other, and what do they mean?
Mr COURT: Subclauses (6) and (7) are about the protection of individual rights. This
protection corresponds with that accorded to persons under schedule 3. in the context of
special inquiries in clause 12, investigations by the Commissioner for Public Sector
Standards in clause 24, and special disciplinary inquiries in clause 87. The question of
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consultation is a matter of comnmonsense. It is meant to be the normal consultation
process. It would depend on the circumstances. It may be face to face or in
correspondence. Comumonsense would prevail. In relation to the question of who is
responsible for handling effectiveness and efficiency, under this legislation it is very
much within the responsibilities of the chief executive officers and the boards. One of
the problems with the existing system has been just where that responsibility does lie. It
is a bit of a messy situation. It is quite appropriate that that responsibility lie with the
chief executive officers or the boards.
Mr D.L. SMITH: I would like the Minister for Public Sector Management to be a little
more specific. My concern is that under subclause (4) an employee, authorised in writing
by the Minister, may require any employee of a public sector body to answer questions
and may require the production or examination of any book, document or writing. Under
subclauscs (6) and (7) there are two reservations: That the employee of the public sector
body has the same privileges as those of an employee in the Supreme Court in relation to
three matters and that nothing in these subclauses, particularly subclause. (4), is taken to
impinge upon those other matters. I want the Minister to deal with this question: The
employee authorised by the Minister turns up at the office of, say, the holder of
superannuation records for the building industry and says, "1 have been authorised by the
Minister to come and require you to produce to me certain things so that I can examine
those books arid I also require you to answer these questions" In practice, what
protection would the employee then have under subclauses (6) and (7) to refuse to
produce the books and to answer any questions that may be asked of that person in
relation to those matters?
Similarly, as I understand it, the requirement for consultation under subclause (5) is not a
Minister's consultation or a consultation of a Minister to chief executive officer, it
extends to the employee authorised in writing by the Minister to conduct the review. if
Mal Wauchope is authorised to conduct a review, will he rake the responsibility of
consulting with the CEO and the Minister? I want to be clear in this context in terms of
their being able to take any steps to prevent that from happening. What is required by
way of consultation? Is it a telephone call or a letter and how long is it before the powers
are exercised?
Mr COURT: Subclause (7) places a limitation on the effect of subclause (4). If the
member is talking about someone's personal medical records, if there is a requirement for
confidentiality, that would be covered, If functional reviews are taking place, it puts a
limitation on what that functional review can do.
Mr D.L. Smith: Does it restrict the access of the authorised officer and the Minister to
those records or does it simply mean that having taken possession of those records, the
Minister has to meet these same criteria?
Mr COURT: It restricts their access to those records.
Dr GALLOP: I missed the beginning of the discussion on this matter because I had to
leave the Chamber for a moment. I am interested in the logic of having a Minister for
Public Sector Management as the authority who will be concerned with the efficiency
and effectiveness of the Public Service in a way that is very directly included in this
legislation. Obviously the alternatives might have included some sont of revised Public
Service Commission by focusing its role more on efficiency and effectiveness. The
Government could also have taken on board the Queensland model of the Public Sector
Management Commission which does all of this sort of work within the public sector.
The difference between the proposed model and the alternatives is that in those
alternatives, there would be a degree of independence when it comes to reviewing
particular agencies or advising the Government on the issue of efficiency and
effectiveness. I do not want to overemphasise the word "independence" but it is possible
that a statutory authority - a type of public sector commission - could have been set up
under this clause to deal with the issue of efficiency and effectiveness.
Let us look at this from the point of view of those people who will be affected by all of
those decisions that will be made. Public servants are saying that even though they

1102 [ASSEMBLY]



[Tuesday, 7 June 1994] 10

understand that governments must control dhe public sector - there is no question about
that; the Government must ultimately be in control of those issues - when it comes to
reviewing departments and providing advice to the Government, there would be much
more security provided if a degree of independence were given to the body looking into
those matters. This is opposed to just giving it to a Minister who could direct inquiries
and set up a notion of how the whole thing should be operated, so that all a Minister has
to do is to convince his colleagues of it and then the machinery is set in place to do it. I
do not want to overenmphasise that point, as the Government still has to be in control.
There are differences in degree, and they are reflected in the confidence that public sector
employees can have in the degree to which the process will be fair to all concerned.
Mr COURT: If we go down the path of what the member is proposing we Will basically
have die status quo with all the existing problems and the confusion of the arrangements
and who is responsible for what. We have a commissioner with no management function
and a Minister responsible for the management side of the proposals. That is the reason
we have the change. Under what the member is outlining we would go back to the
confusion over who is responsible in the different areas.
Dr GALLOP: The problem is that what the Minister calls confusion is to other people a
degree of comfort. I do not think one should look at public administration -

Mr Court: Perhaps 'confusion" is not the right word. There was uncertainty over the
roles of different sections that there were in government, and when we came in and
followed the same system we had the same problems.
Dr GALLOP: That is the point. "Uncertainty" is a little different from "confusion". I
emphasise the point that it is important not to see public administration in terms of
straight lines. That can get one into trouble. Some of the contradictions which exist in
the system may be protective mechanisms for individuals who have to carry the
consequences of the decisions made. It is rather like a check and balance.
Clause put and passed.
Clause 11: Minister mnay direct holding of special inquiry -
Mr D.L. SMITH: The problem I have with clause I11 is in identifying the nature of the
sorts of matters which may be the subject of a special inquiry. First, I hope the Minister
will identify that as distinct from the sort of review envisaged by clause 10. I then have a
problem with the general power of delegation provided for in clause 15, which would
seem to mean that almost anyone the Minister chooses to appoint as a delegate for the
purposes of the legislation could initiate a special inquiry. That should not be so. The
general power of delegation under clause 15 should not extend to special inquiries.
I say that because the powers conferred on the person exercising the power under clause
11I are quite extreme. First, there is the power to compel an unwilling person to conduct
an inquiry. One does not have to find a volunteer, one can compel the person one wants
to do it. I have some concerns about the nature of that power being with the Minister, but
it worries me even more that the powers should be able to be exercised by any delegate
the Minister chooses to appoint under clause 15.
Secondly and more importantly, I am concerned about the nature of the powers possessed
by the person who is directed by the Minister or his delegate to conduct the inquiry.
Clauses 12 and 13 provide the night to enter the premises of any public sector body, to
require the production of books and to inspect 'those books. The powers under this
provision do not seem to provide the same protection that is provided for under clause
10(7). An attempt is made in schedule 3 when dealing with the general powers of the
inquirer to introduce some protection under clause 3(5) regarding reasonable excuse for
not answering questions. Them does not seem to be a strong protection in the provisions
to deal with making sure that certain information stored by the Government is not made
accessible outside the people authorised to have access by a Statute.
The other concern is that, having initiated an inquiry, the special inquirer is left to decide
the question under clause 13 of whether a person should have legal representation. I note
that under clause 3(4) of schedule 3, a person who, without reasonable excuse, refuses or
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fails to answer a question when required to do so by a special inquirer, commits an
offence and is liable to a penalty of $1 000. While there is a definition under clause 3(5)
of the schedule of "reasonable excuse" as being the same power to refuse as exists in the
Supreme Court, there is then clause 3(6), which seems to exclude the right to refuse
where it might incriminate. I say that appears to be so, because when one gets to clause
3(6) it refers to "Notwithstanding clause 6'. 1 do not know whether clause 6 refers to the
legislation, which does not seem to be relevant, or to clause 6 in schedule 3 itself,
because clause 6 of schedule 3 seems to deal with protection to special inquirers and
witnesses. Reading it all together it seems that a special inquiry initiated by someone
other than the Minister has the power to compel a person to appear before it without legal
representation and then has the power to compel that person to answer questions which
might be incriminating and still require an answer or impose a penalty of $1 000. That
seems a specific abrogation of people's rights, especially as under clause 11I it appears
there is no requirement for the Minister for Public Sector Management to notify the
Minister or chief executive in charge of the agency in the same way as the power under
clause 10(5) requires that a delegate of the Minister consult the chief executive officer
and the relevant Minister. Under clause 11, there is no notice to the Minister responsible
for the agency; no notice to the chief executive officer of that agency; and representatives
can turn up and immediately require a person without the benefit of legal representation
to answer questions. That is in a situation where a person may have no knowledge of
what the inquiry is about and no knowledge of whether there is alleged to have been
misconduct and, if so, by whom, or the nature of that misconduct.
That places people in an invidious position. All they know is that a person appears who
has a certificate of appointment by someone who claims to be a delegate of the Minister
to conduct an inquiry and he is there asking questions. The person is told he must answer
those questions of the special inquirer without the benefit of having a legal adviser
present and without the benefit of refusing to answer if it will incriminate him. That
whole process denies any notion of natural justice. I know the argument is that if one is
dealing with corruption one needs extraordinary powers, but powers of that kind are not
necessary especially when the situation of people in most cases will be that of being a
public servant or public sector employee who is in the invidious position of being asked
questions. T'hat in itself is a strong threat that they should answer the questions, but as
far as I can see these provisions go beyond that. Why is it necessary for the Minister to
have those extraordinary powers to appoint the inquirer in the first place and why is it not
better left to an independent person, such as the commissioner, to act as a barrier? For
example, I recall someone complaining in this Parliament that I was waving a document
that obviously came out of the South West Development Authority. As far as I know the
document was actually the Liberal Party's policy for the south west prior to the last
election, but that prompted a wtch-hunt by the chief executive of the South West
Development Authority to try to find out how David Smith was able to get confidential
documents from the agency. It would not be beyond possibility that the Minister might
suddenly appoint a special inquirer to investigate everyone in the South West
Development Authority to find out whether they had any communication with David
Smith, and compel them to answer without legal advice and without knowing what the
allegation was or whether the answer they gave would incriminate them or not because
they did not know the subject of the complaint.
Dr GALLOP: Clause I11 gives the Minister the power to direct the holding of a special
inquiry. We strongly oppose this clause and those that follow on from it. We know there
will be an amendment to one of those clauses which will improve the situation from the
point of view of those who are being inquired into, but it must be said that this power to
hold inquiries is very extensive. It seems to run contrary to the concept of having a
degree of independence for the Public Service and impinges upon the separation of
powers that applies in this area. It is not the same as the separation of powers in other
area, but nevertheless there is a separation in our Westminster system of government
between an objective Public Service and the government of the day. The panting of
these powers impinges upon the proper way in which we should understand that
distinction between the government of the day and the Public Service that supports it.
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I understand that sections 17 and 19 of the Public Service Act allow for such
investigations to be conducted and it is of interest to the Opposition that those sections
have not been taken on board here. Rather there has been an expansion of the concept
and a location of it with the Minister. Why is the Government giving this power to the
Minister of the day and not to the Commissioner for Public Sector Standards? It is one
thing to argue about the power to inquire and another to argue about who should have
that power. It was suggested to the Minister by the Civil Service Association in
correspondence that he might consider locating that power with the commissioner rather
than the Minister. We strongly oppose this clause and those that follow on from it. It
gives too much power to the government of the day in relation to the Public Service and
that will impinge on the ability of the Public Service to operate properly in our
Westminster system of government. Why is that power located with the Minister rather
than with the Commissioner for Public Sector Standards?
Mr COURT: The most important point is that this clause will be used only in a case of
serious impropriety.
Dr Gallop: How can you guarantee that?
Mr COURT: We envisage that it will be rarely used. In relation to the case put forward
by the member for Mitchell, the Government is prepared to move an amendment so there
can be legal representation. The member for Victoria Park mentioned that the. Public
Service Commissioner can carry out this sort of inquiry under his existing powers and
asked why the powers were given to the Minister, not to the Public Sector Standards
Commissioner. The Public Sector Standards Commissioner has these powers in his or
her own right in the legislation. It is important to understand that the Minister cannot
undertake the inquiry. The Minister must have someone else undertake the inquiry. I do
not think the member was aware the commissioner has the powers.
Dr GALLOP: I am aware of that, but the point I am getting at is that the Public Service
Commissioner is seen by public servants as being in a different position from the
Minister in respect of inquiries like this. They feel they would have more comfort with
hinm or her undertaking such inquiries than with the Minister of the day doing so.
Mr TAYLOR: I find the Minister's explanation totally unacceptable. He said this
special inquiry would take place only in extraordinary circumstances, where someone
might be subject to all sorts of unusual charges or matters under consideration in relation
to that person. I can see nothing in the Bill requiring that to be the case. The Bill says
that the Minister May in writing direct a person or persons to hold a special inquiry into
matters relating to the public sector. A multitude of matters relate to the public sector.
Nothing in this Bill indicates any restriction on the nature of these inquiries. The front
page of tomorrow's The West Australian. which is already available in the House, deals
with a public servant who is under virtually the same sort of threat. Under this
legislation, the Minister would have had the opportunity to hold this special inquiry and
the person would be in an impossible situation.
Mr Court: The Minister would not carry out the inquiry.
Mr TAYLOR: The Minister would have directed that inquiry to take place and if that is
not a matter relating to the public sector, will the Minister tell me what is? In this case
the extraordinary powers of a royal commission will be given to a person to conduct
these sorts of special inquiries. There is no justification of any consequence whatsoever
in the second reading speech for the establishment of these inquiries. The Minister for
Public Sector Management must do a better job in the Chamber of explaining the
circumstances concerning a public servant who is put in an invidious position by this
Governiment. He cannot expect the Opposition to accept trite explanations on these
issues without having some concern for the motivation of the Minister and his
Government in handling matters affecting the public sector in Western Ausralia,
particularly "special inquiries".
Mr COURT: Is the Leader of the Opposition implying that the Public Service
Commissioner who carried out the inquiry referred to on the front page of The West
Australian did not do his job correctly?
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Mr Taylor That is a classic example of where the Minister could have used the powers
under this Bill to ask a special inquiry to be conducted on the issues raised on this matter
and in which these extraordinary powers could have been used.
Mr COURT: Let us say the Minister wanted a special inquiry carried out concerning the
matter referred to in the paper. He then has a person carry out that inquiry - not the
Minister, If nothing comes of the inquiry after it has been conducted, that is the end of it.
However, if he carries out the inquiry and finds that charges should be laid, that will
happen only if need be.
Mr Taylor: In between, it is possible for the Minister, with these extraordinary powers,
to arrange an inquiry.
Mr COURT: The Leader of the Opposition has implied that the Public Service
Commissioner has carried out an inquiry and recommended -

Mr Taylor: I said nothing about the Public Service Commissioner. I gave you an
example of how the issue, reported in tomorrow morning's early edition of The West
Australian, could have been the subject of this sort of special inquiry, with that person
being subject to the direction of the Minister who has seconded someone to hold an
inquiry. Extraordinary powers for the Minister are contained in clause 12, followed by
the extraordinary procedures of evidence and matters contained in clause 13. It is most
unusual. You should give us the justification for this whole procedure.
Mr COURT: It is already in place; it is used.
Mr Taylor You have already admitted it is not in place to this degree.
Mr COURT: The Leader of the Opposition has just mentioned an example of an inquiry
that is being carried out, but which is nor by the Minister.
Mr D.L. Smith: It is initiated by him.
Mr COURT: Any inquiry can be initiated by the Minister.
Mr D.L. SMITH: I will describe a scenario as an example of what can happen: Under
clause 15 generally, the Minister for Public Sector Management could appoint the
member for Avon as his delegate. He may then decide to conduct an inquiry under
clause 11I and appoint the member for Wellington to conduct that inquiry. There is no
guidance or restriction on when that can happen or whether all of the powers apply.
One of the other concerns I have is that the definition of public sector body is agency,
ministerial office or non-SES organisation. The definition of ministerial office is one or
more ministerial officers appointed to assist a particular political office holder. The
definition of political office holder extends to the Leader of the Opposition. Under that
sort of intrpretation, one might be empowering a person appointed by the member for
Avon as the Minister's delegate - in this hypothetical case the member for Wellington -
to enter the office of the Leader of the Opposition, being the public sector body, and to
undertake the sort of inquiry the Minister is talking about within the provisions of clause
11, under which there is no constraint on his doing it.
To say that it can already be done by the Public Service Commissioner is quite a different
thing from saying the Minister should be in a position to appoint a person without any
qualifications or involvement in the public sector and to carry out his power to direct an
inquiry and to require a person, again without qualifications or relationship with the
public sector, to carry out the inquiry in a manner prescribed in clauses 12 and 13 and
with the powers under schedule 3, which - based on a brief sally through the legislation -
is not just in relation to public sector organisations as we properly understand it, but in
relation to a matter concerning the office of the Leader of the Opposition. That seems to
be an extraordinary mishmash of drafting. It may be that somewhere in this legislation is
the protection where that cannot happen. However, on my quick reading of it, it can
happen. Even if it cannot happen with the office of the Leader of the Opposition, it can
occu without any constraint on the Minister in relation to any other matter involving the
public sector.
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As I said, the requirement to notify the chief executive officer or the Minister of the fact
that the inquiry has been initiated and that the powers under clause 12 will be exercised
does not exist. That is a clear example of why this legislation needs to be examined by a
select committee of the Parliament. We must be able to get to the bottom of these issues
so that legislation is passed with which we are happy and which meets normal civil rights
and so that the standards Of OUr democracy and political impartiality are ensured when
these provisions are used.
Mr COURT: Of course one will pick a suitable person to carry out an inquiry. It is the
same as appointing a royal commissioner.
Mr DL. Smith There is no qualification in this legislation at all.
Mr COURT: Is there a qualification for a royal commissioner?
Mr D.L. Smith: Not in a specific inquiry.
Dr Gallop: We ate talking about a Minister and his public servants.
Mr COURT: We are talking about something that will be used very infrequently.
Dr Gallop: That is what you tell us; that is not good enough.
Mr COURT: What is the situation with a royal commission? Is the member for Mitc hell
saying guidelines should be set down concerning what sort of person can cake on thac
job? He knows there is already the ability for these inquiries to be carried out.
Dr Gallop: By the, Public Service Commissioner.
Mr COURT: Of course a suitable person will be chosen, otherwise any inquiry will be an
absolute sham. Members opposite know that. I do not see why the Opposition is so
uptight about something.
I agree with members opposite on the question of legal representation - we will amend
the Bill accordingly.
Mr BROWN: I wish to raise concerns about the notion of special inquiries. This
provision is not terribly dissimilar from the provisions of section 9 of the Prisons Act
1981 which deals with the propensity to hold such inquiries and to give inquiries under
that Act broad discretion. Similar to this Bill, under the Prisons Act no clear rules are
laid down for the hearing of those inquiries. However, I point out that those inquiries are
not very successful. I have before me a transcript of one of the few inquiries that have
been held. It shows that matters of a personal nature - not of a work nature - were
investigated. Matters entirely outside the reference of that inquiry were investigated
simply because the inquirer had little capacity to restrict himself to the rnatters under
consideration.
Provisions relating to inquiries must ensure that they are conducted properly, ethically
and with due respect for the rights of the individual. This clause does not give due rights
to the individual. Where does this provision advise people chat, if they are under
suspicion, they will be advised of it? Where does it give a person a form of
representation? The Minister for Public Sector Management has agreed that a person can
have legal representation, and presumably representation by an agent if that is the
person's wish. But where are all those natural justice provisions? I cannot see any in this
provision. It is an extraordinary provision. One might understand it if the provision
related to a policy development, but this inquiry is presumably to ascertain whether
individuals have committed a breach of the Act and then to cake the appropriate action.
Schedule 3 sets out some of the rules of the inquiries where people are required to give
evidence and to answer questions. As we all know, that is the thimble and pea trick.
People are brought before an inquiry and required to answer questions truthfully and that
is used as the basis for initiating a charge. They are asked the same question when the
charge comes before an inquiry of a different description and, if they give a different
answer, they are in considerable bother.
These provisions are the thin end of the wedge. They are a denial of any form of natural
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justice. Quite frankly. I do not know why they are necessary. Since I have been in the
Chamber, I have listened to what the Minister far Public Sector Management has had to
say and I cannot see the overriding need for this provision. Why is it necessary?
Mr Court: How else would you carry out an inquiry if there was a case of impropriety
that needed to be investigated?
Mr BROWN: The inquiry would be carried out in the same way as many inquiries are
cantied out, but it does not need these extraordinary powers. Where is the evidence that
such extraordinary powers are necessary?
Mr Court: The Public Service Commissioner has those powers and carries out those
inquiries now. Are you saying he should not have those inquiries? Give us the
alternative.
Mr BROWN: Where has he had to use those powers?
Mr Court: I think you will find that it is on the front page of the paper today.
Mr BROWN: No. I have not seen the article, but I understand that it relates to a charge
against someone.
Mr Court: As a result of an inquiry.
Mr BROWN: As a result of an inquiry where these powers have had to be used? There
is a difference.
Mr Court: There is no difference at all.
Mr BROWN: There is a clear distinction between this type of inquiry and an inquiry that
is instituted at an administrative level where the chief executive officer or some other
person in the senior administration authorises an officer to carry out inquiries and report
back to the person in management. It is a different proposition altogether to give that
person the powers that are envisaged to be given in this clause. They are two distinct
propositions. Whether it is in the public sector or the private sector, inquiries are always
made by management. Why is it necessary to have such powers as these included in the
Bill? I do not kniow. I have not heard why it is necessary to have those powers.
The Minister for Public Sector Management may wish to enlighten me on the rationale of
including those powers. I have heard nothing today that promotes the view that the
powers that are envisaged in this clause are required.
Mr COURT: The Public Service Commissioner largely has the power now to carry out
those inquiries. If allegations of serious impropriety in the Public Service are made.
inquiries have to be carried out.
Mr D.L Smith: Will the commissioner continue to have those powers? The problem is
with the Minister having those powers.
Mr COURT: As I mentioned, the Public Sector Standards Commissioner has those
powers, and the Moinister has the power but must delegate the inquiry to someone else to
can)' out.
Clause put and a division taken with the following result -

Ayes (26)
Ir Ainswortlh Mr Johnson Mr Shave
Mr CJ. Barnt Mr Lewis MrW. Smith
I& Board Mr Marshall MrStrickland
Mr Bradshaw Mr McNee MdrTrenorden
Dr Constable Mr inson Mr Tubby
Mr Court Mr Nicholls Mrs van de Klasborst
MrCowan Mr Omodei MyWiese
Mrs Edwardes Mr Osborne M~r Bloffwitch (Teller)
MW Hme Mr Prince
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Noes (23)
Mr M. Barnett Mr Grill Mrs Roberts
Mr Bridge Mrs Hailahan Mr D.L. Smith
Mr Brown Mrs Henderson Mr Taylor
Mr Catania Mr Kobelke Mr Thomas
Mr Cunningham Mr Marlborough Ms Wanock
Dr Edwards Mr McGinty Dr Watson
Dr Gallop Mr Riebeling Mr Lahy (Teller)
MrGrahamt Mr Ripper

Clause thus passed.
Clause 12: Powers of persons conducting special inquiries -
Dr GALLOP: I will re-emphasise the paint that was made eloquently by the member for
Mitchell about the powers that are given under this Bill for those who are conducting
special inquiries. The Opposition is not happy with this whole section of the Bill. A
proper explanation has not been given of why the Minister should have this direct power.
There ame dangers in giving that power to the Minister. There is no real legislative
protection for the types of abuses which can happen and which we have seen from the
examples that have been given tonight.
MrT D.L. SMITH: I will reiterate my comments for the benefit of the Minister, who I do
not think fully understands this matter. Clause 11 confers a power on the Minister to
initiate an inquiry and to direct a person to hold that inquiry. Under clause 15 the
Minister has the general capacity to delegate all of his powers under this division. That
means that the power to initiate the inquiry under clause 11 may not rest with the
Minister at all, but with the Minister's delegate. The Minister or the delegate appoints a
special inquirer to conduct it; the investigation is not done by the Minister himself.
However, that special inquirer then has the power under clause 12 to further delegate
same of his powers to any person he wishes. The powers to initiate the inquiry are not
exercised by the Minister but by the Minister's delegate. We are not given any details
about the qualifications of the person who has been appointed. No criteria are required to
be met by the appointor about the importance or nature of the matter. The person who is
then appointed without qualification has the capacity under this clause to appoint another
person in writing, again without qualification, to exercise the powers to require the
production of documents and to inspect them, If the Minister for Public Sector
Management does not see a problem with all of that, he has a problem coming to terms
with real democracy and of what countries that look after the civil rights of their citizens
are about.
MrT COURT: I understand what the member for Mitchell is saying. I will obtain some
advice on whether we can restrict clause 15 to take out the step mentioned by the
member. If that advice is agreeable the Government will amend the clause accordingly
before the Bill reaches the Council.
Mrs HENDERSON: I raised this subject in my speech in the second reading debate. I
am interested that the special inquirer or his delegate can require by notice in writing a
person to produce any book or document in his possession, and to inspect any book and
so on. If someone is asked to produce something which may be used against him, will he
know the purposes for which the document will be used?
MrT COURT: As I mentioned earlier, under the Public Service Act the Public Service
Commissioner has the same powers to carry out that sort of investigation. However, in
this case under clause 13(3) it would have to be carried out according to equity and
fairness, and the person would have to be informed accordingly.
Mrs HENDERSON: I would not like the Minister for Public Sector Management to have
the impression that the issues I have raised do not cause me concern about parts of the
existing Act. I gave an example and alluded to others in my speech in the second reading
debate in which I indicated that people have been badly done by as a result of the existing
provisions. It is no argument to say that the current Public Service Commissioner has
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this power. This power can be used capriciously against people. If the person believes
he has been treated unfairly by having to produce documents which may incriminate him,
where does he go to argue that the case was not dealt with on the grounds of equity, good
conscience and the substantial merits of the case?
Mr BROWN: I turn to clause 12(2) which provides that schedule 3 applies in relation to
a special inquirer. Schedule 3 sets out the provisions applicable and in relation to special
inquirers. I refer in particular to clause 3(4) of schedule 3 which states -

A person who, without reasonable excuse, refuses or fails -
(a) to be sworn or make an affirmation; or
(b) to answer a question,

when required to do so by a special inquirer commits an offence and is liable to a
penalty of $1 000.

Subclause (6) states -

Notwithstanding clause 6, a person is not excused from answering any question
when required to do so by a special inquirer on the ground that the answer to the
question might incriminate or tend to incriminate the person or render the person
liable to a penalty, but that answer is not admissible in evidence against the
person who gives it in any proceedings, whether civil or criminal, in any court.

As I read it - perhaps the Minister can correct me - an obligation exists on an individual
to tell the truth in these inquiries. There is also an obligation on an individual to answer
any question that is put totim, and to answer that question truthfully, even though it may
incriminate him. The record of proceedings cannot be brought into another court for the
purpose of endeavouring to convict the person who gave evidence against himself. This
provision explicitly excludes the person being required to answer a question and, having
had it recorded, the record of the examination being used against him. This clause does
not prevent a person from being charged separately under this legislation. If the same
question is put to that person and his answer is not in accord with the answer given when
the special inquiry took place, he is subject to a penalty. In those circumstances the right
to remain silent, which is an important right within our system, is breached. This
provision removes the right to remain silent and the protection afforded under our system
of justice. If I am wrong I would appreciate it if the Minister would explain why I amn
wrong. in a detailed way this clause provides for evidence to be solicited from an
individual and eventually, by way of a circuitous route, it can be used against him. It is
of concern to me and to government employees who realise that they can be called to
account and be required to answer questions and incriminate themselves and, as a
consequence, they will have the same questions put to them in different proceedings and
if they fail to give a similar answer they will be liable to some form of prosecution which
suggests that they did not answer that question truthfully in one of the hearings. It is a
clear breach of rights as we know them and I would like the Minister to explain the
situation.
Mr DL. SMITH: I refer members to clause 6(2) of schedule 3. One does not have to be
a genius to work out that under clause 3(4) of this schedule a person is required to agree
to be sworn or to make an affirmation. If he tells an untruth under clause 6(2) of
schedule 3 he opens himself up to the ordinary obligations of anyone else who perjures
himself in the Supreme Court. If he fails to answer - I do not know how the power would
be exercised - under clause 6(2) the inquirer would have the same powers as a judge of
the Supreme Court to deal with the contempt. In the case of a judge, that includes the
power to imprison a person for contempt pending a change of heart in relation to his
conduct.

i1 the Minister, for the record, specifically exclude the notion that there could be the
use of contempt powers against a witness in this situation? Will he also indicate whether
a person who under oath misleads an inquirer could be subject to a charge of perjury in
the same way as he would be if he misled a Supreme Court judge?
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Mrs HENDERSON: I spoke at some length in the second reading debate on this
provision in schedule 3 and when I raised that with dhe Minister when he did flat respond
to my concerns he said he would deal with them during the Committee stage.
The member for Morley raised the point about a person being prosecuted subsequently in
a civil or criminal court. The issue before that is that of a person not being able to refuse
to answer a question which might incriminate or tend to incriminate him, not necessarily
in terns of the next proceeding - the point raised by the member for Morley about any
future civil or criminal court proceeding - but in relation to the proceeding we are
referring to; that is, a person who could be charged not in the civil or criminal court but
subject to the provisions of the Public Service Act. Under those circumstances this
person is not entitled to any of the normal protections against self-incrimination.
Apart from the issue raised by the member for Morley about the subsequent court
proceedings which may or may not happen, the person involved in the issue before the
inquirer, which might end up being a prosecution under the Public Service Act, does not
have any of the normal rights which people associate with natural justice - the right to
remain silent, the right not to incriminate oneself and the right to know of any adverse
information held against him. None of those rights is included in this clause. It is not
good enough for the Minister to use the excuse that this Bill mirrors what is in the current
legislation. If the existing legislation takes away these rights it is not good enough and
we now have the opportunity to amend the legislation. People charged under this
legislation should be subject to the normal rights they are given when they appear before
the courts. Let us face it, they can lose their jobs and their reputations can be blackened.
They should not be given so few rights and have their normal protections taken away
when the powers of the inquirer are so wide.
The Minister indicated earlier that the protection afforded to the person being inquired
into is that the inquirer is independent. The word "independent" is subjective. Who will
determiine whether this person is independent and of what is he independent? He will be
someone selected by the Minister to inquire into the actions of a public servant who
comes before the inquiry with absolutely no rights - not even the right to refuse to
answer.
These issues were raised during the second reading debate. The Minister indicated he is
prepared to consider giving the person being inquired into some sort of legal
representation. The rights being taken away will not compensate the person who is
before the inquiry. He will be placed in a position where he cannot refuse to answer a
question and his future will be at stake.
Mr D.. SMrrH: I emphasise that it must be borne in mind that the primary concern in
many respects about these provisions centres on the fact that the Minister has the general
power to appoint the inquirer, no qualification is required by the person conducting the
inquiry, and our real concern is the way in which these powers might be abused. In tihe
end the royal commission was about the misconduct of government, Ministers and the
like. This provision does not prevent that but gives enormous power to the government
of the day, through its Minister, to act in a draconian way which, far from preventing the
problem identified by the royal commission, is much more likely to create the problem. I
do not resile from my criticism of the extent of the powers but, if these powers are to be
given, they should at least be vested in a statutory office bearer, who is accountable in a
true way to the Parliament and to whom no political direction can be given. I therefore
do not understand why these powers are not specifically conferred on the commissioner,
rather than on the Minister responsible for the legislation. That at least would ease some
of our concerns but would not prevent inquiries being conducted when they need to be.
It does not mean I am not concerned about the civil libertarian effects, and the
opportunity for civil and criminal liability to be imposed on people called before the
inquirer appointed by the commission. Much of our concern is that the Minister or his
delegate can initiate these inquiries. It is not about constraining Executive government or
ministerial misconduct. If there is to be such a power, it should be with a statutory office
holder who has the protection of Parliament to withstand a request to conduct a political
witch-hunt on behalf of the government of the day.
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Mr COURT: I understand the point made by the member for Mitchell. Between now
and the Bill's being debated in another place, the Government is prepared to reconsider
the delegation of power. That will include the points raised by members tonight. I
indicate to the member for Thorulie that clause 3(6) in schedule 3 overrides clause 6(2).
It is a normal provision used when a person must answer a question, but if that person
comes clean he is not exposed to proceedings in another court. In other words, that
person is given immunity for spilling the beans.
Mrs Henderson: In what way is it a normal provision?
Mr COURT: It is used in other legislation, both state and federal, as a mechanism
whereby information can be obtained that cannot be used in proceedings in another place.
Mrs Henderson: Do you think it is reasonable that a person should not have the right to
remain silent or not be given the opportunity not to incriminate himself?
Mir COURT: It is certainly an advantage to a person who has done wrong and is able,
with this mechanism, to come clean and not face proceedings in another court.
Mrs Henderson: There may not be proceedings in another court.
Mr COURT: That person would have nothing to worry about if he had done nothing
wrong.
Mrs Henderson: What about if that person loses his job, is charged with misconduct as a
public servant and his reputation is blackened? It is a serious matter.
Mr COURT: If chat person has done wrong -
Mrs Henderson: Regardless of that, the person does not have the right to refuse to
answer a question, and that is a normal human right people are given.
Mr COURT: If the person has done nothing wrong, there is no reason not to answer a
question.
Mrs Henderson: On that basis you would say no-one should have the chance not to
answer a question in any court.
Mr COURT: I cannot follow the member's logic. With regard to the query raised by the
member for Mitchell about the power to commit for contempt under clause 6(2) of
schedule 3, I am advised that for that to occur clearer words would be needed than those
in the existing clause.
I hope the member for Morley was not implying that someone would perjure himself;
chat is, if he did not want to answer the question the same way twice, If a person comes
clean on something, his statement cannot be used in proceedings in another court.
Mr BROWN: I want to make sure that this point is clear. Clause 3(6) of schedule 3
states that notwithstanding clause 6, a person is not excused from answering any question
when required to do so by a special inquirer on the ground chat the answer to the question
might incriminate or tend to incriminate the person or render the person liable to a
penalty, but that answer is not admissible in evidence against the person who gives it. It
is clear in relation to the fact that a person is required to give evidence and that evidence
incriminates him. Presumably, that means the special inquirer may report back to the
Minister that X has conducted himself in such a way as to breach the Act, the standards
or whatever. That breach may well be an offence for which X could be charged and
disciplined under this Act. I assume from the Minister's comments, that no action could
be taken against that person in relation to that breach. That matter is quite distinct from
the answer that a person gave in one set of proceedings being used against the person in a
different place or a different court. It is very clear in the schedule that the evidence given
before the special inquirer cannot be simply transplanted in another place. I wish to
absolutely clarify that if X gives an answer which is self-incriminating and results in the
special inquirer reaching a conclusion that X has acted contray to the Act, and if the
specal inquirer could have reached that conclusion only by virtue of the evidence that X
gave against himself or herself, it is not open to the Minister or anyone else to lay a
charge pursuant to the disciplinary provisions of this Act, because the only way the
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evidence came to light was by X giving it in the first place. If that is what the M~inister is
saying, I am sure some people would be relieved about that, rather than seeing it being
used as a sleight of hand to get information which can be used subsequently to charge
people under the provisions of this Bill.
Mr COURT: As a result of evidence which a person gave, he could certainly be up on a
disciplinary charge.
Mr BROWN: A lay person lie me, who tries to come to gips with some aspects of the
law, believes that the term "immunity" means that people who agree to give evidence
about themselves and others which may be self-incriminating do not have that evidence
used to prosecute them. Can the provisions of clause 12, and schedule 3, be used to get
an individual to disclose to the special inquirer information about himself, can the special
inquirer then report to the Minister, and can charges then be laid against that person, in
separate proceedings, wherein the transcript of evidence or record of proceedings before
the special inquirer cannot be tabled, because that would clearly be inadmissible, but the
person can be asked the same questions that he was asked by the special inquirer, and by
virtue of his admission to the special inquirer in other proceedings, he can then render
himself liable for that charge?
Mr Court: Is this a disciplinary charge?
Mr BROWN: Yes.
Mr Court: If a person admitted to something, he would expect a disciplinary action,
would he not?
Mr BROWN: No, because we must bear in mind that this is an inquiry, not an actual
disciplinary hearing, which may investigate an individual or group of individuals, or a
circumstance. A person who is summonsed before that inquiry may not know what it is
about, may not be represented, and may get little notice of it, but is told, "You are Joe
Blow, public servant. These are your responsibilities under the Public Sector
Management Act. You must answer these questions. If you fail to answer these
questions, this penalty may be imposed upon you." The special inquirer then asks that
person a series of questions about himself and his activities, and in particular whether he
has made certain omissions or done certain things which are contrary to the provisions of
the Act or of a code of ethics, or whatever may be applicable under the Act. The person
involved is required to answer those questions honestly. He is not given the opportunity
of remaining silent. As a consequence of those answers, he may incriminate himself. If
the individual is asked, coldly and bluntly, "Have you breached the Act?", the answer is,
"Yes, I have." He must answer that way because he does not have the right to remain
silent. Having reached that point, the special inquirer concludes that the person has acted
in breach of the Act. That is a fairly obvious conclusion, because the person has admitted
it. However, the special inquirer has no power to impose a penalty. The special inquirer
then reports to die Minister or employing authority and says, "Person X has breached the
Act or has done this wrong." Faced with that, can that person be charged, and in that
inquiry can that person be asked the same questions that he was asked by the special
inquirer?
Mr Court: On a disciplinary charge?
Mr BROWN: Yes.
Mr Court: One would hardly have to ask the question. The person has already said that
is the case.
Mr BROWN: No. Under schedule 3, none of that is admissible.
Mr Court: In a court.
Mr BROWN: I see. Is the Minister saying that the special inquirer can cake the
information which the person has been required to give and simply place it before a
disciplinary tribunal?
Mr Court: Yes.
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Mr BROWN: How do we justify a system where there is absolutely no right to remain
silent? There is no such provision in private industry. Private employees have the right
to remain silent in order to protect themselves. Employees in private industry would be
stunned by this provision. Why is it necessary to impose such harsh and draconian
provisions on public sector workers in this state? It certainly has not been explained here
why those rights should be trampled upon; even if an explanation were given, I do not
believe it would be acceptable. It seems amazing that in 1994, we are dealing with a Bill
where such harsh and onerous provisions are imposed upon employees. It certainly
throws a completely new light on the relationship between the employer and the
employee. One can imagine what some private sector employers might do if similar
provisions were available to them. It simply removes any concept of equality between
the employer and dhe employee, when die employee is subject to these provisions.
Mrs Henderson: The employer could go on a fishing expedition until he found
something to be used against an employee.
Mr BROWN: That is right.
Mrs Henderson: The employer could keep asking questions until he received the answer
he wanted, or until die employee incriminated himself.
Mvr BROWN: Perhaps die Minister can tell us whether it is his intention to do that to
public sector workers.
Mr COURT: It is strange that members opposite are saying that they understand that this
evidence cannot be used in a court, so the Government will forgo the ability to go to
court -

Mrs Henderson: Of course, that is fundamental.
Mr COURT: If someone admits to something serious -

Mr Taylor The Minister is not forgoing that ability at all. He can still go to court but he
cannot use that evidence in the process.
Mr COURT: People do not go to court if they cannot use such evidence.
Mr Taylor: Of course you can. That is exactly what happened with the royal
commission.
Mlr COURT: It is not admissible in evidence against a person in any proceedings,
whether civil or criminal, in any court. Members are saying that if a person admits that
something wrong has been done, that information should not be used in a disciplinary
charge. Do we let people go?
Mrs Henderson: The person investigating should not be able to set out on a fishing
expedition to find information from a person being questioned in order to charge him -
when he cannot refuse to answer questions.
Mrt COURT: Clause 13(3) states that an inquiry must be carried out according to equity.
That clause sets out die guidelines. We are about to amend that clause so that die person
can have representation. So, if an inquiry is not being carried out properly - that is, if
people are not complying with the Act, o& the inquiry is not being carried out with
equity -
Mrs Henderson: Where can a public servant go if he thinks die inquirer is not acting
according to equity and good conscience?
Mr COURT: I am advised that the public servant can take the matter to die Supreme
Court if he thinks that the inquirer has acted outside the powers of this legislation.
Mr TAYLOR: Who can afford to take matters to the Supreme Court? I have looked at
the second reading speech to find some justification, some reason, for the extraordinary
powers for the special inquirer in relation to this issue. I could find only the words, '"The
Minister will also be able to hold special inquiries, arrange for reviews to be conducted"
etc. I see no justification, detail or reasoning, except, "I believe that such functions
within our Westminster tradition are rightly assigned to a Minister of die Crown as it is
dhe Government that should be responsible for the overall management function."
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As pointed out by many opposition members, clauses 11, 12, 13 and 14, combined with
the details setting out the provisions applicable to special inquiries under schedule 3, as it
relates to clause 12, set out the sorts of powers that at the very most one would find
applicable to a royal commission in this state or elsewhere, the sorts of powers that in any
circumstance would intimidate any person - a public servant or any other person, even a
member of Parliament - and those powers have not been justified. The Minister for
Public Sector Management has not explained the circumstances that should allow the
special inquiries to be put in place by the Minister, or any person or persons that the
Minister could choose. They could be the most biased, unreasonable and extraordinary
inquiries that could be put in place in the public sector, under clause 11. the special
inquiry could be into a matter relating to the public sector.
The Minister owes this place an explanation of the circumstance in which people could
find themselves. More importantly he owes this place an explanation far greater than the
one contained in the second reacting speech, which is no more than a passing reference.
The Minister provided an explanatory memorandum but the clauses were unaffected;
they were hardly mentioned in relation to this issue. It is a very important issue, and the
role of this place is to oversee legislation and to make sure that appropriate legislation
goes through. In this case, the legislation before us is hardly appropriate or proper.
Mr COURT: Under the current legislation the powers are extremely wide. In this case
we are starring to define them in terms similar to those of the royal commission. In
answer to the member for Mitchell regarding the delegation of powers and to whom they
should be delegated, as a result of his arguments we are prepared to look at his
proposals - between the Bill leaving this place and being debated in the Legislative
Council - and, if appropriate, we will ensure that changes are made. That should satisfy
members' concerns. The Leader of the Opposition believes that the power is not there
now for this type of inquiry to be undertaken. He is mistaken.
Mrs Henderson: That is not good enough.
Mr TAYLOR: It is not good enough. Neither is it good enough for us to accept that we
should wait for the Minister for Public Sector Management to consider the matter further
after it has passed through this place and while it is on its way to the other place-
Mr Court: When in government the member gave such a commitment on a number of
occasions, and we took his word for it. In some cases, it worked; in other cases, it did
not.
Mr TAYLOR: On many occasions when I was a Minister and we were handling
legislation we would deal with worrying issues like this. In many cases they were not
party political issues in the sense of how we would deal with then- When concerns were
expressed about legislation being passed, we also agreed to stop the process and go away
and receive advice. The Minister shakes his head. Perhaps he is demonstrating that he
has done something but did not recognise the consequences. I am sure that members of
the Cabinet - perhaps those who are lawyers but were not there at the time - when
considering the justice of it, must have second thoughts.
Mrs Henderson: Where is the Attorney General?
Mr TAYLOR: She is supposed to be concerned about these sorts of things. It may be a
back-down for the Minister to admit he should go away and consider the matter and
come back tomorrow or Thursday and give further consideration to this issue, but it is
asking too much of this Committee for the Minister to say, "Let's see if it needs
amendment, and if it does we will amend it on its way to the Legislative Council."
Mr Court: The member for Mitchell raised specific concerns.
Mr TAYLOR: The Minister will have thie opportunity to consider those concerns
tomorrow morning and, if necessary, retur to this place and deal with the amendments.
It is as simple as that. The matters should be dealt with during this Committee process
and not on the way to the Legislative Council.
Dr GALLOP: Let me just illustrate the point of power and how it works in relation to an
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ordinary public servant. We expect ordinary public servants to carry out their duties
without fear or favour in order to ensure objective advice is given to the Government, and
to ensure that they will not be influenced by the Government to do something improper.
We expect them to act with integrity. However, a public servant will look at this Bill,
which deals with his function and his job's disciplinary framework, and will find that the
powers of a royal commission will be in the hands of the Minister - that is, that person's
employer. I am not using the word "employer" in the specific sense used in the Bill, as
that term obviously applies to the chief executive officer. However, in a general sense,
the Government is that person's employer, and under this Bill the Minister of that
Government will have that power. It may not apply to the particular Minister of the
relevant portfolio for that officer, but a matter may be referred to the Minister for Public
Sector Management by another Minister. That point is academic anyway. Nevertheless,
that public servant will have the entire panoply of a royal commission descend on him or
her. Imagine that sort of framework applying to the operations of a private sector
employee, yet under this legislation the Government expects public servants to be
productive and creative and at the same time act with integrity while being so dependent
upon the government of the day.
The imbalance of power towards the government of the day, away from the
semi-autonomous agency such as the Public Service Commission under the current
system, is so strong that the Act will result in less confidence that public servants will
carry out their functions in the manner we expect of thenm. The time may arrive when a
Minister rings up a public servant and says that it would be in the Government's interests
if something were done. If that public servant resisted that suggestion, we would regard
that person as acting properly. How will that person resist when that Minister can send a
panoply of power against him or her?
It is not just a question which relates to the rights and interests of the individuals in the
public sector; it also relates to the whole balance of power in the public sector. It comes
back to the centra theme the Opposition is pushing in this debate; namely, that the Bill is
essentially about giving power to the Government over public servants, and removing
those tenuous checks and balances in the Westminster system which prevent Ministers
and governments from getting their own way. I ask the Minister for Public Sector
Management to compare what it will be like, say, for a low level public servant knowing
that this huge apparatus can descend upon him, with a lower level employee in a
company like BHIP where, at least in that context, the rules of the game would be much
more clearly defined.
Wr CO)URT: The member for Victoria Park seems to forget one thing: The private
sector does not deal with public moneys. A set of standards and probity apply in the
Public Service.
Dr GALLOP: The distinction to which the Minister refers has been broken down by
modern corporate law and increasing interpretation built into modem corporate law about
duty of care. Therefore, that distinction has virtually vanished.
Mr COURT: In its dealings with public money, the Public Service has a strict set of
standards with which it must comply. That is what we are talking about in relation to this
matter.
Clause put and a division taken with the following result -

Ayes (25)
I& Ainsworth Mr Johnson MrShave
Mr C.J. Barnett Mr Lewis Mr W. Smith
MW Board Mr Marshall Mr Trencuden
Mr Bradshaw Mr Mc Nee Mr Tubby
MrColut Mr Minson Mrs van de Klashorst
MW Cowan Mr Nicholls Mr Wiese
tr Day Mr Omiodei Mr Bloffwitch (Teller)
Mrs Edwardes Mr Osborne
Mr House Mr Prince
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Noe (23)
Mr M. Barnett Mrs Haflahan Mrs Roberts
Mr Bridge Mrs Henderson Mr 131. Smith
Mr Brown Mr HID Mr Taylor
Mr Catania Mr Kobelke Mr Thomas
Mr Cunningham Mr Marlborough Ms Warnock
Dr Gallop Mr McGinty Dr WatSon
Mr Grahamn Mr Riebeling Mr Leahy (Teller)
Mr Grill Mr Ripper

Claus5e thus passed.
Clause 13: Procedure and evidence at special inquiries -

Mr COURT: I move -

Page 19, lines 2 to 4 - To delete the lines and substitute the following -

13. (1) An individual, public sector body or other body may be
represented at a special inquiry by a legal practitioner or other agent.

Mr D.L SMITH: I support the amendment and congratulate the Minister for giving way
on this issue,
Amendment put and passed.
Mrs HENDERSON: Clause 13(3) requires that a special inquirer conduct an inquiry
according to "equity, good conscience and the substantial merits of the case without
regard to technicalities or legal forms, and is not bound by the rules of evidence, but may
be informed on any such matter in such manner as the special inquirer considers
appropriate". This relates to the issues I raised during the second reading debate: It
seems that the inquirer or his delegate could inform himself or herself on a matter by
means of hearsay, innuendo or gossip or by any other means. Therefore, the person
under inquiry would not have the capacity even to know from where that evidence came.
For example, if the inquirer obtained evidence, second, third or fourth hand, and used that
evidence against the person being investigated, who could face a serious charge at the
end of this process, he would have no means of knowing how the inquirer gained the
evidence. Nothing in the Bill indicates that if the inquirer has adverse information about
a person under investigation, he or she must be told. That person can be compelled to
answer any question put to him, but he will not know from where the adverse information
has come or its nature. How could a person possible prepare to defend himself if he does
not know about the information to begin with? This is a basic matter. A person who is
investigated and charged for misconduct can lose his job.
The fact is that this information can be collected in any manner. Someone could write an
anonymous note on the back of a bus ticket and give it to an inquirer and the person
being investigated would not know where that information came from. The inquirer
could say to the person being investigated, "I have evidence that you did such and such."
The fact that that person got an anonymous telephone call the night before is not made
known to the person being investigated- in every possible respect the people who are
being investigated have their hands tied behind their backs. I would like the Minister for
Public Sector Management to indicate what the words "equity, good conscience and the
substantial merits of the case" are meant to imply in relation to the rules governing the
evidence that can be gathered to be used against the person. It is a contradiction in terms
on the one hand to talk about the people being investigated being given a fair opportunity
to talk about equity and good conscience and on the other to talk about the people
carrying out the investigation not being bound by any normal rules of evidence to allow
them to inform themselves however they think fit. Those two things do not go together.
Mr DL. SM: I do not have too many concerns about this except where subclause (3)
states "according to equity, good conscience". The problem with the subclause is the
additional words "and the substantial merits of the case". 1 believe those words simply
mean the civil onus of proof applies and the person conducting the inquiry has to
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determine issues only on the balance of probability. Similarly, that determination can be
made without regard to technicalities and legal forms and that the inquirer is not bound
by the usual rules of evidence as stated by the member for Thorulie - that is, the onus is
upon the inquirer to conduct the inquiry in any manner that that person feels fit; to give
weight to evidence without regard to the usual rules. governing weight; and to allow the
admission of evidence without obeying any of the rules that might exclude such evidence
in a court of law. That really does enable investigators to act on hearsay and gossip, not
on any proper evidence form. The weight of the finding is not changed. If the finding is
that there has been corrupt, illegal, unlawful or negligent conduct on the part of the
person the subject of the inquiry, that finding will stand notwithstanding that the onus
that has been applied is only a civil onus.
Another matter that concerns me is that subclause (4) is framed in the way in which it is.
It would allow, for instance, people to have the bald statement put to them, "We are
inquiring into the decision relating to so and so and we want you to tell us all about it".
without those people having put to them any understanding of the nature of the inquiry or
what it is aimed at trying to establish. While on the face of it subclauses (3) and (4)
sound as though they are making it a less formidable type of hearing and that the inquirer
is expected to act in equity and good conscience, the real effect of this subclause is to
allow a decision to be made on the balance of probability, to allow it to be based on
evidence which would not be accepted in any court of law, to allow any person making
the decisions to attach any weight that person chooses to that evidence, and to conduct
the inquiry in any manner that that person sees fit as provided in subelause (4).
The kind of provision in subclause (4) is one that we would expect in the Small Claims
Tribunal, not complying with the normal rules of a royal commission. I would not expect
to see it in matters which may be aimed ultimately at disciplinary action, at causing the
dismissal of a public servant or causing harm to the reputation of someone outside the
Public Service who might be adversely affected by the findings of the inquiry. Clauses
11, 12, 13, 14 and 15 do bear reconsideration by the Minister. I ask that he do that
between now and when this Bill is addressed in the other place.
Mr COURT: I thank the member for Thornlie and the member for Mitchell for their
comments. I will go back to clause 11, which talks about a special inquiry in relation to
the public sector. I would have thought that it would be quite rare for a special inquiry of
this type to be held into an individual. It is for an inquiry into a situation inside
government. It may be into a whole agency where a number of concerns have been
raised and there is a need -

Mr Taylor: It does not say that it is into the public sector; it says that it is in a matter
relating to the public sector.
Mr COURT: That is what I am saying. The history of this matter is that other states
have been able to carry out inquiries on lines similar to a royal commission into parts of a
government operation where there have been some major problems. I am not saying that
it would be used against an individual.
Mrs Henderson: That is the key thing; it can be used against an individual.
Mr COURT: The one thing that the member has not mentioned at all is how an inquiry
into an agency is carried out, whether there may be some huge concerns that have been
raised and need to be addressed. We cannot just do nothing about these matters. If it
relates to an individual - for example, involving theft or something similar - a more likely
course of action would be to involve the police.
Mrs Henderson: I am not talking about theft. I am talking about misconduct or
impropriety, and if people can be covered by that, why not separate it out?
Mr COURT: One would need to have pretty reasonable evidence of a quite serious case
before one could go to the length of having this sort of special inquiry.
Mrs Henderson: You don't need to have any evidence at all.
Mr COURT: There are other disciplinary means within the Public Service by which that
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can be handled. The purpose of this is that if there is a situation that needs to be
investigated, one will have the ability to do so inside an agency, department or whatever.
Mrs Henderson: There is nothing to stop this being used against an individual - nothing,
Mr COURT: I did not say that.
Mrs Henderson: I know you didn't. Aren't you concerned about that?
Mr COURT: The member has just ignored one of the major areas where one would use
it. Its use is comparable to the powers of a royal commission. It is something one would
use for serious matters. Other mechanisms within the system can be used for less serious
matters.
Clause put and a division taken with the following result -

Ayes (25)
Mr Ainsworth Mr Johnson Mr Shave
Mr C.J. Barnett Mr Lewis Mr W. Smith
Mr Board Mr Marshall Mr Trencrden
Mr Bradsbaw Mr McNee Mr Tubby
Mr Court Mr Minson Mrsvan de lwasbrst
Mr Cowan Mr Nicholls Mr Wie
Mr Day Mr Omodel Mr Bloffwitch (Teller)
Mrs Edwardes Mir Osborne
Mr House Mr Prince

Noes (22)
Mr M. Barnett Mrs Hallama Mrs Roberts
Mr Bridge Mrs Henderson Mr DiL. Smith
Mr Brown Mr Hill Mr Taylor
Mr Catania Mr Kobelke Mr~homnas
Mr Cunningham Mr Marlborough Ms Warnock
Dr Gallop Mr McGinty Mr Leahy (Teller)
Mr Graham MrRiebeling

r Grill Mr Ripper

Clause, as amended, thus passed.
Clause 14: Reports of special inquiries -
Mr DiL. SMITH: My concern with this clause is that although the report must go to the
Minister there is no requirement for the Minister to do anything with the report.
Considering the nature of the reports, we should not allow them to be put in the rack.
There are two reasons for that: One is that reports that are adverse to an individual that
are put in the rack by a Minister can be used to influence that person, especially if they
are the subject of an adverse comment, at some stage in future. Secondly and more
importantly, if the objective of this Bill is to improve the operations of the public sector
and to appoint a Commissioner for Public Sector Standards, the minimum requirement
under clause 14 should be that the Minister is required to pass on a report to the
Commissioner for Public Sector Standards. Thus we can ensure there is a person in
government, independent of the Ministry and Cabinet, in possession of the report, who,
firstly, can personally implement whatever changes are necessary to prevent any
misconduct being repeated; secondly, can take any disciplinary or other action that might
be required from it; and, thirdly, will make sure that the fact the Minister has a report that
may be adverse to someone cannot be used as some sort of implied threat that it may be
released or used by the Minister on some subsequent occasion if the future behaviour of
the person the subject of the report is not satisfactory to the Minister.
I ask the Minister to consider the addition of a subclause (c) which places some
obligation on the part of the special inquirer not just to provide the report to the Minister
but for the Minister or the special inquirer to make it available to the commissioner
within a reasonable time of the report being completed.
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Mr COURT: The release of the repont would depend on the circumstances. The Minister
needs die discretion because in same cases -

Mr D.L. Smith: We are talking about it going to the Public Sector Standards
Commissioner. It would still be within government and published, but held by him.
Mr COURT: The member is saying that one of the options is that it should go to the
Public Sector Standards Commissioner.
Mr D.L. Smith: It should be obligatory.
Mr COURT: Depending on what is in the report it may be that further action is required
and that it is inappropriate for it to be made public. If it went to the Public Sector
Standards Commissioner, what does the member envisage that he would do with it?
Mr D.L. SMITH: If it is to be in the ministerial rack it ought to be also in the rack of
somebody who is independent of the Minister and the Cabinet. If it is held in the
ministerial rack it could be used to make the person in the public sector do the bidding of
the Minister in order to ensure that it is flat released later on. We need a safety valve: So
that we know it is held somewhere in the public sector by a person independent of the
Minister, so that it cannot be used in an adverse way; and so that we might be sure that
the report is followed up. It might also act as some barrier to the Minister misusing his
power, because in some cases no doubt it may result in reports adverse to the
government.
Mr COURT: It is more likely to be an agency or a report against a section of
government. It is proper that it should be left to the Minister's discretion.
Clause put and passed.
Clauses 15 to 18 put and passed.
Clause 19: Remuneration, etc. of Commissioner -
Mr D.L. SMI: Will the salary and remuneration of the commissioner be set by the
Salaries and Allowances Tribunal or be the subject of negotiation between the proposed
commissioner and the Minister of the day for subsequent approval by Cabinet, and who
will the Minister consult with before, the level of remuneration is set?
Mr COURT: It will be set by the Salaries and Allowances Tribunal.
Clause put and passed.
Clause 20 put and passed.
Clause 21: 'Functions of Commissioner -

Dr GALLOP: This is the important clause that lays out the functions of the
Commissioner for Public Sector Standards. Could the Minister for Public Sector
Management define the major terms used: Standards of merit, equity and probity? It is
interesting to note that those standards must apply in a range of areas including
recruitnent, selection, appointment, transfer, secondment, performance management,
redeployment, discipline and termination of employment of employees. Redeployment
and redundancy are also subject to the regulation power in this Bill in that the
government of the day can pass regulations in relation to those areas. It is difficult to
determine precisely where one is talking about standards in relation to those issues and
where one is talking about the regulations that apply to those issues. We need some sort
of definition of what is meant by standards here. Added to that is the question that was
implicit in my comments. Is it not the case that the commissioner's power to establish
standards on redeployment and redundancy seems to be in conflict with other powers in
the Bill to set regulations in that area?
There have been attempts from time to rime to set up a code of ethics for the public sector
and perhaps this is an area where the commissioner will be able to draw on a lot of work
that has already been done. Could the Minister give some indication as to the degree to
which these codes will indicate to public sector employees the sort of behaviour that is or
is not desirable or acceptable? Finally we have the concept of codes of conduct. Again
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there is a bit of a puzzle in my mind as to the precise distinction between codes of ethic
and codes of conduct. It is important to get on record in the Parliament what is mean: by
t standards, fth codes of ethics, and codes of conduct. It is important that we have an
answer to that question, because when we have an answer to that question we start to get
a feel for what it is that this commission is supposed to do. All of the action in this Bill is
with the Minister for Public Sector Management and the chief executive officer,
particularly when one looks at the qualifying clauses that are placed upon the functions of
the commissioner.
Mrs HENDERSON: My questions relate to clause 21(1M(b). 1 am concerned about the
use of the term "minimum". We talk about the functions of the commissioner in
establishing codes of ethics and setting out minimum standards of conduct and integrity.
What is a minimum standard of integrity? My understanding is that integrity is about
honesty. If one talks about a minimum the suggestion is one could be more honest than
the minimum - that is, the lowest possible level of honesty. If one falls below this level
of honesty, one breaches the standard. Normally when we talk about people acting with
integrity, they either do or they do not. It is difficult for me to understand what will be
accepted as the standard. Is an element of dishonesty acceptable because it is above this
minimum? Can the Minister set out exactly what having a minimum standard of integrity
means? Who will measure this? Will public servants be informed what constitutes this
minimum standard of integrity? Hlow will they know whether they measure up to this
standard?
Mr COURT: In relation to redeployment the commissioner will be dealing only with
how the people axe chosen for redeployment, not the process that is involved.
Dr Gallop: In other words, who would be targeted?
Mr COURT: Redeployment is about how we shift the people around within the
Government's operations. Ethics is the high order standard that must be complied with.
Conduct varies from department to department. For example, in Treasury operations it
would be improper conduct to accept free air fasts, whereas in the Tourism Commission
it is accepted conduct under a number of circumstances to have free or cheap air fares in
relation to programs that are going on within the operation. The member for Victoria
Park asked about the minimum standards. For example, it may be a process before
someone is inerviewed for a job where a set of standards is put in place as to how that
interview is to be conducted. Most of the things referred to in this clause ame already in
place. They are already handled by the Public Service Commissioner under the
guidelines under which the whole Public Service operates.
Dr GALLOP: Under clause 21, subclause (1)(c), (d) and (e), the Commissioner for
Public Sector Standards has a role to monitor and assist agencies with respect to codes
and standards. In other words, the legislation is now starting to focus on the relationship
between the commissioner and agencies. One of the real problems the Opposition has is
with the power of the commissioner to be able to enforce those standards. We know that
he or she will not be the employer, as is the Public Service Commissioner. We know that
the Commissioner for Public Sector Standards will have much more decisive power in
relation to examining the effectiveness and efficiency of government operations. He will
also have the power to inquire into the way departments are structured and to suggest and
carry out many changes in that area. However, one of the big issues with the public
sector is the extent to which proper standards will be carried out ethically, at a general
level and in conduct, as dhe Minister just said, with different agencies., I know it is dealt
with in some of the other clauses to some extent, but perhaps the Mintister could illustrat
how he expects the commissioner to be in a realistic position to be able to enforce the
codes and the standards within the Bill.
Mr COURT: The commissioner's responsibility is in setting the standards; he is not
there to enforce diem. That is the responsibility of the chief executive officers running
the operations. He will report to Parliament the manner in which those standards are
being complied with by the different departments and agencies.
Dr GALLOP: That raises a problem and is illustrative of the fundamental issue we have
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been raising; that is, this radical separation of the commissioner's role from the
operational side of the public sector. It is presented clearly in the Minister's response to
my question; that is, the Commissioner for Public Sector Standards will be on another
planet in respect of the way the public sector is to operate.
Mr Court: Would you say the same about the Auditor General?
Dr GALLOP: I would not.
Mr Court: He does not prepare the accounts.
Dr GALLOP: No; but surely the Minister will agree he has a much more clearly defined
role in monitoring the performance within an agency, not only in terms of the general
degree to which those government agencies comply with the Financial Administration
and Audit Act, but nowadays even more so in terms of the effectiveness audits conducted
on some of the agencies.
Mr Court: What about the Ombudsman?
Dr GALLOP: His role is different again. It is to investigate complaints made about the
administration of our system.
Mr Court: That is exactly what we are doing here.
Dr GALLOP: We have standards pitched at a very general level. First, as the Minister
said, it is for someone else to ensure those standards are carried out. Second, it is
possible for some agents to be exempted from those standards. Third, it is possible for
regulations to exist which, if I read this legislation properly, will be able to override some
of those standards. The question must be asked: What are we left with and what will the
Commissioner for Public Sector Standards be doing that will fundamentally influence the
conduct of the public sector in Western Australia?
There is no doubt the royal commissioners wanted a body that would influence what
happens in the public sector in Western Australia. They said in their report, about the
current system, that no single independent agency is responsible for the general oversight
and supervision of the administrative system, let alone for ensuring compliance with
those standards of public administration, personnel management and official conduct
upon which the system should rest. That is the reason they slotted in the idea of having a
Commissioner of Public Sector Standards who would have adequate resources and power
in order to maintain the proper standards.
One might say clause 21(3) is a practical and commonsense notion to bring into this. We
obviously want the business of government to continue and to have the rules and
regulations such that they are not too restrictive on the business of government.
However, that very qualification, depending on who is made the Commissioner for
Public Sector Standards, and on what resources he or she has, could become the basis of
undermining the purpose and spirit with which the royal commission recommended
having the Commissioner for Public Sector Standards in the first place.
In the Minister's honest reflection, in answer to my first point, he said there is a
separation between the Commissioner for Public Sector Standards and the chief
executive officers. I think the separation between the Commissioner for Public Sector
Standards and the operational side of government is too radical - there is too much of a
division. For that reason the Opposition has doubts that there will be an adequate
centralising, standardising or regulating influence on the conduct of the public sector in
the way the royal commission intended. I emphasise that the Opposition is concerned
with the qualifications, exemptions and con text in which this commissioner's role is
defined in the legislation.
Mr BROWN: With reference to clause 21(l)(a) exactly what are the public sector
standards setting out minimum standards of merit, equity and probity to be complied with
in the public sector likely to deal with when they are eventually brought down by the
Commissioner for Public Sector Standards? I raise that issue because subclause (l)(a)(i)
sets out a variety of circumstances wider which public sector standards should apply.
They relate to recruitment, selection, appointment, transfer, secondment, performance
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management, redeployment, discipline and termination of employees. Ic is envisaged that
such public sector standards will be brought down for those particular matters and the
broader matters concerning human resource management mentioned in subparagraph (ii).
The reason I seek to clarify what issues rnight be contained in the standards is that a
number of matters such as secondment, performance management, redeployment and so
on are contained elsewhere in the Bill.
Performance management is dealt with in clause 79, which relaxes to employees whose
performance is substandard. The clause sets out in six subclauses the types of matters
that one takes into account in measuring whether an employee is performing at an
appropriate level. Those matters are covered in the Bill, and it is said that in addition the
public sector standard is required. What does the public sector standard do that the Bill
does not do? What additional measures or separate measures are to be brought down in
that public sector standard which are not contained in the Bill?
Likewise, clause 21(l)(a) refers to matters of selection, appointment and transfer, which
provisions are dealt with elsewhere in the Bill. For example, transfers are dealt with in
clause 65, which refers to the transfer of Public Service officers other than executive
officers within and between departments and organisations. Again there appears to be a
provision in the Bill which sets out the arrangements to apply for transfers, yet there is to
be a public sector standard brought down in relation to transfers. Likewise with the
question of secondmient, a public sector standard is to be brought down. Secondment is
governed by clause 66. In a variety of areas we see a proposal for a standard and there
are also provisions in the Bill. In addition, in some instances there will be the provision
of the Bill, regulations made under that provision, a standard and then presumably some
codes of ethics and perhaps even a code of conduct to follow. It wifl be interesting to see
how many rules, re gulations, standards and codes are established for one to jump over in
order to make a decision.
I am intrigued by what is envisaged - not in the detail but in the generality - by the
standards. The words at the commencement of paragraph (a) talk about minimum
standards of merit, equity and probity. Presumably they would suggest things such as
how one may go about the decision making processes in accordance with the Bill. I am
not sure if that is what is required or whether, in terms of probity, a test is to be applied
for exterior factors not being taken into account. It is intriguing that we have, on the one
hand, these various provisions in the Bill and, on the other hand, a need to deal with them
by way of public sector standards.
The second matter to which I refer concerns clause 21(l)(b), which relates to codes of
ethics. Again these codes of ethics are to be determined by the commissioner. To what
degree does the Minister for Public Sector Management envisage there will be
consultation and discussion with officers and employees to establish codes of ethics?
Generally speaking, codes of ethics are developed by organisations as voluntary codes
which individuals in those organisations voluntarily subscribe to. They set themselves
high standards as a benchmark by which they may measure their own performance,
I am aware that the Bill contains some provisions which require the Commissioner for
Public Sector Standards to consult, but I am keen to know what degree of consultation
will take place and whether any genuine attempt will be made to try to establish codes of
ethics which reflect people's goals and aspirations. Codes of ethics can be imposed or
they can be developed voluntarily within an organisation for the good of the individual
employees. It seems that the latter of the two is the better.
It may be convenient if the Minister for Public Sector Management responds to my initial
questions before I turn to other questions I have about matters of standards and codes.
Mr COURT: Clause 2 1(4) states

The Commissioner shall, before establishing, amending or repealing a public
sector standard or code of ethics, consult such persons as he or she considers
desirable and practicable to consult.

The commissioner is an independent body. Therefore, he or she would make that
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decision. I envisage that it would be a wide consultation and also in line with standards
or codes of ethics that have been established in other states and nationally as part of the
public sector operations. The member for Morley referd to clause 79, which comes
under part 5 of the Bill. However, at this stage that covers only the public servants and
roughly 20 per cent of those government employees. We are talking about the broad
principle of how die systems of performance management apply.
Mr BROWN: Am I correct in assuming that these standards are meant to apply across
the whole of the public sector?
Mr Court: Yes. The standards that are envisaged in clause 21 will cover the whole of the
public sector, but you referred specifically to the performance management area in clause
.79.
Mr BROWN: I take it that these standards will set out the method to be used to assess an
individual employee's performance. If it goes only to the question of establishing
performance management systems, for example, there is nothing across the public sector
that deals with that. Presumably the Government is endeavouring to set up a standard
that enables it to implement performance management across the public sector in the
same way; otherwise it just does not follow.
Mr Court: It is applying the same principles, but not necessarily the same processes.
Mr BROWN: This Bill will set out the broad principles, but it will leave individual
organisations to establish the process; is that how it operates?
Mr Court: Yes, as long as they are consistent with the principles.
Mr BROWN: There is no recognition in this Bill for administrative instructions, Public
Service circulars, or anything similar. Where is it envisaged that the process for
performance management will be established?
Mr Court: It will be up to the CEOs in individual agencies to set up those processes.
Mr BROWrN: Presumably they will be public documents and will be available to
employees?
Mr Court: Yes, they will be known and that will be one of the principles outlined; that is,
they must have that knowledge.
Mr BROWN: I am trying to come to grips with the fact that this Bill contains a fairly
elaborate set of arrangements in codes and standards designed to set up procedures and
checking devices and so on, yet I cannot see where the process which is set up by the
department for performance management is published. Is it published as a code?
Mr Court: It will be up to the agencies to determine how they distribute that within their
organisations.
Mr BROWN: I turn to the breadth of standards and codes of ethics. Clause 99 provides.-

There are excluded from the operation of sections 41, 41.A and 43 of the
Industrial Relations Act 1979 and of Part 3 of the Workplace Agreements Act
1993-

(a) any martens dealt with by a public sector standard or code of
ethics, except -

Certain matters are then set out. I thought from the Minister's previous answer that a
standard or code which sets out principles will not prescribe things such as rates of pay,
leave or hours of duty. Where does clause 99 sit in relation to clause 21? It seems to
throw an entirely different light on what the public sector standards or codes of ethics
might be.
Mr COURT: The member has a misconception about clause 99. The key points relating
to this provision are that the public sector standards or codes of ethics cannot be varied in
the workplace industrial agreements because they are intended to achieve consistency
across the public sector. It is not the Government's intention that the standards or codes
should encroach on the traditional conditions and service areas. However, as their
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content will be a matter entirely for the commissioner, clause 99(a) was included to
safeguard the capacity to negotiate in these matters regardless of any encroaching
standards or codes. Overall, the clause will seek to provide the mechanism for retaining
the structures for the management of the public sector on a coordinated and cohesive
basis, as necessary. That flexibility is built into clause 99 for those negotiations.
Mr BROWN: Perhaps it is the way the Bill is drafted; however, it seems that on reading
clauses 21 and 99 together, a capacity exists for public sector standards or codes of ethics
to deal with matters that may otherwise have been dealt with by the industrial parties or
included in awards or agreements. Clause 21(1) coupled with clause 99 could have the
effect of precluding the industrial parties from being able to deal with these matters
because of the exclusion contained in clause 99. That is fairly dangerous because while
there is an obligation on the Commissioner for Public Sector Standards to consult there is
no obligation on him to negotiate or set matters which would be set by the industrial
parties.
Mr Court: We do not expect the standards to encroach on those areas listed in clause 99.
The ability is there to negotiate those areas, even if they are in the standard..
Mr BROWN: I appreciate that. I am concerned that a variety of other employment
conditions have been traditionally contained in awards or agreements between the parties
which go further than rates of remuneration, leave and hours of duty. Many provisions
touch on the employment relationship.
Mr Court: Under clause 99(a)(iv) they can be included by regulation. The list can be
added to.
Mr BROWN: The difficulty with that is the capacity of tribunals to deal with matters and
the capacity of parties to bring matters before the tribunals is simply at the whim of a
regulation. The effect of the regulation would be to exclude the operation of a workplace
agreement, an award or an industrial agreement.
Mr Court: It ends up having the opposite effect.
Mr BROWN: Other matters could be made exempt under subparagraphs (i) to (iii).
However, when it comes to the crunch a number of employing authorities may not be
prepared to accept a regulation which provides for negotiation on a matter. In other
words, these provisions open up the possibility of an employing authority saying, "We
believe we should be judge and jury of this matter and accordingly we are not in favour
of issuing or prescribing for the purpose of paragraph (a)(iv)." Therefore, the matter falls
outside the award, agreement or workplace agreement and it is not subject to negotiation
between the parties.
Mr COURT: The Government does not expect the commissioner to become involved in
the area of industrial conditions. In case he does, a safeguard has been put in place to get
around that.
Clause put and passed.
Clauses 22 and 23 put and passed.
Clause 24: Powers of investigation of Commissioner -

Mr D.L. SMITH: I acknowledge that under this clause the commissioner has the power
to investigate. Therefore, he has all the powers of a special inquirer under the provisions
of clauses 12 and 13. If the powers envisaged by clauses I11 to 14 are to exist at all, I do
not understand why they should not be only with the commissioner and not the Minister.
Dr GALLOP: What inquiries does the inister have in mind for the commissioner?
Mr COURT: The commissioner will have access to the different departments to ensure
the standards are being adhered to. Like the Auditor General he would choose the
departments to be investigated and he would build up the expertise to carry out those
investigations.
Clause put and passed.
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Clause 25: General powers of Commissioner -

Dr GALLOP: This is one of the areas I referred to earlier which leauds me to conclude
that the role of the Commissioner for Public Sector Standards envisaged by the royal
commission is perhaps not quite the same as that envisaged by this Bill. Under this
clause the commissioner may exempt the whole or any pant of any public sector body
from compliance with the whole or any part of any public sector standard or code of
ethics and repeal or amend any exemption made.
The Minister has already told the Cornmittee that the role of the Commissioner for Public
Sector Standards is only to create general standards, general codes of ethics and general
codes of conduct. His role does not permit him to become heavily involved in the
administration of any of those areas, but merely to guide the administration of any
government agency in those areas. Therefore, why is there an exemption clause in this
Bill? If we are referring to general standards, general codes of ethics and general codes
of conduct, why should not they apply everywhere? If that is not the case, what does it
tell the Committee about the Government's intentions with respect to codes of conduct
and ethics? The member for Tharnlie made this point when she referred to minimum
standards. The point is that we either have ethical standards or we do not - there is no
minimum or maximum. When it comes to the application of a standard judgments may
have to be made because it might come up against another standard or the circumstances
of its application may be very complicated. Therefore, the simple notion of having a
standard and applying it in an uncomplicated way in every case might be too simplistic,
That is not to say that the general standards themselves should not apply. I am very
puzzled about why the Government envisages a situation in which the commissioner
would exempt the whole or any part of the public sector body from compliance with the
whole or any part of any public sector standard or code of ethics, when they were
supposed to be pitched at a fairly general level. That leads me to wonder about the
reason for having this Commissioner for Public Sector Standards in the first place.
Mr D.L. SMITH: I share that concern. It seems a nonsense to have the code of conduct
and the code of ethics watered down, as they inevitably will be under the provisions of
clause 21, and to allow them to be waived altogether as a result of the commissioner
simply publishing a notice in the Government Gazette. If these standards and ethics are
so important - as they are - why allow them to be waived at the discretion of the
commissioner by notice in the Government Gazette? In what circumstances might they
be waived? Why are there no criteria in clause 25 setting out the circumstances in which
they might be waived? Under clause 21, in establishing, amending or repealing any
public sector standards, the commissioner shall take into account the impact on public
sector efficiency and so on. That is a substantial potential watering down, but this clause
is a massive watering down which allows the commissioner, by publishing a notice in the
Government Gazette, to waive them for particular agencies or particular matters. It
seems to nullify one of the objectives of the legislation, which should be to ensure all
agencies at all times comply with the standards set.
Mr COURT: The Government does not anticipate that this will be used widely at all, but
an independent statutory authority has the ability to make the decision. One example in
which standards might be waived is that of a public sector body in the process of being
privatised. It may be going through different stages, in which the standards are no longer
appropriate as it moves towards becoming a private sector operation. The commissioner
will be able to modify those standards. He must have regard for the impact of those
standards on different agencies. Examples are bound to Occur where there is a need to
vary the standards, and that is the only reason for the clause.
Dr GALLOP: That was an interesting example but the difficulty the Opposition has is
that the standards are supposed to be pitched at a level of generality. The fact that this
clause is included, and makes it possible for parts or the whole of the public sector
agency to be exempt from part or the whole of these standards, makes one wonder about
the degree to which the Government is serious about them in the first place. If they are
pitched at a general level, they should apply everywhere and it is hard to imagine
examples where they would not fit. The Minister gave the example of an agency being
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prepared for privatisation. I can see that it would be in a slightly different position, but I
am at a loss to know which standard would be exempt in the process of privatisation.
Mr COURT: The SGIO went through a period of its operation when it was in a no man's
Land. In fact, it operated that way for about 12 months until it was floated. Once it was
floated, a set of mechanisms came into place whereby the Government was out There
could be further examples such as that, whereby the organisation does not meet the
reporting standards to the Government because it has already started to act as a public
company.
Clause put and passed.
Clause 26: Declaration by Commissioner -

Mr D.L. SMiTI-!: Why was it decided that the commissioner should make a declaration
rather than take an oath of office?
Mr COURT: It is customary for a statutory officer to take an oath or affirmation, or
make a declaration. This provision is based on section 76 of the FAA Act, which refers
to the declaration made by the Auditor General. Declarations made before the Governor
can be administered in the context of the commissioner's appointment. It is
administratively simpler than the alternative approach of an oath or affirmation taken
before the Speaker of the Legislative Assembly or the President of the Legislative
Council or, if neither is available, before a person appointed by the Governor.
Clause put and passed.
Clause 27: Staff of Commissioner -

Dr GALLOP: This clause relates to the amount of resources available to the
commissioner. I refer in this connection to the intentions of the royal commission. It
saw the Commissioner for Public Sector Standards as an independent parliamentary
agency. It was implicit in the argument of the second report of the royal commission that
this independent agency would report to Parliament through a committee. The matter of
resources available to an independent agency, such as the Ombudsman or the Auditor
General , to perform its job is always tricky for government to deal with. On the one
hand, governments have a responsibility to taxpayers and, on the other hand, they have a
responsibility to ensure that the administration of government works properly. Auditors
General and Ombudsmen are in a difficult position in that, although they have a semi-
autonomous position, they are still dependent on the government of the day for their
revenue. The parliamentary committee, to which the royal commission referred, would
provide the avenue for those semi-autonomous or independent agencies of Parliament to
take up the matter of resources. For example, it would be possible for such a committee
to ask whether the commissioner was capable of carrying out his job with the resources
allocated by government. The absence of a parliamentary committee to back up the
legislation, as recommended by the royal commission, will cause a problem for the
administration of this part of the Bill. That is no more evident than in this clause which
states that sufficient officers shall be appointed as are necessary to enable the
commissioner to perform the job properly. However, when the only relationship that
exists is between the government and the commissioner, and the commissioner then
reports to Parliament in the most general sense, rather than the relationship being
between the government, a parliamentary comimittee, and the Parliament, it makes it
much more difficult to establish whether sufficient resources are given to the
commission.
Mr D.L. SMITH: As I understand it, it is intended that the Public Service Commission
will be disbanded once the new office is set up. Does the Minister expect a net cost to
the consolidated fund or a net gain in regard to the number of staff who will be made
redundant or otherwise assigned when the commission is abolished?
Mr COURT: We are budgeting on a small reduction in the numbers involved in the new
operations.
Clause put and passed.
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Clause 28 put and passed.
Clause 29: Functions of chief executive officers and chief employees, and ancillary
powers -
Dr GALLOP: One issue raised about this legislation is that it is attempting to bring
together a competing set of objectives, and there is not a lot of clarity about how those
competing objectives will operate in the real situations that this legislation sets up. That
is no better illustrated than by looking at the powers of chief executive officers under this
Bill. Currently, the Public Service Commissioner is the employer, but under this
legislation the CEOs will become the employers of public sector employees. One of the
great thrusts in modem public administration is to let the managers manage, and it would
appear from a cursory reading of this legislation that the intention of this clause is
precisely to give the managers the power to manage. However, let us look at the reality
of this independent power of management. Firstly, we have just dealt with the general
standards that must apply and for which the CEOs will be responsible. I have no doubt
that this will cause a lot of conflict in government.
Mr Court: That managers have to manage?
Dr GALLO)P: No - the opposite. The conflict will be that many of the CEOs will
complain constantly about the types of standards that are laid down, and there will be a
constant dialogue between the CEOs and the Minister for Public Sector Management that
will focus on clause 2 1(3), which states that the commissioner shall carry out his duties
with due deference to the efficiency and effectiveness and the consequences of their
decisions, and the CEOs will go to the Minister and will want the Government to exempt
them in certain ways; those powers are laid down later in the Bill.
Another area which quite properly needs to be included in any discussion of the powers
of CEOs is the performance agreements that must be entered into. We have had some of
these performance agreements between governments and CEOs; and that area has yet to
be defined. However, potentially that is quite a constraint on the ability of CEOs to get
on with the business of managing their organisations. We must add to that the power that
is given to the government of the day to make regulations in a range of areas, which will
again circumscribe the powers of CEOs. This clause, treated independently of all others,
would seem to indicate that CEOs have enormous power to manage - and they have been
seeking those powers for some time within government -yet in the context of the
remainder of the Bill, it is possible for that power to be circumscribed in all sorts of ways
and for the ability of managers to manage to be heavily qualified.
The CEOs are very much dependent upon the government of the day. Even though their
appointment is from a process that will involve quite heavily the Commissioner for
Public Sector Standards, once they are in place, their destiny is in the hands of the
government of the day; and if they are in a position of conflict with the Government, they
do not have the right of legal redress. CEOs have become the employers, but I wonder
whether their victory is really a pyrrhic victory rather than a real victory in regard to the
constant demand that they have made over the last decade to get on with the business of
managing their organisations. Does the Minister think that CEOs will be able to perform
those functions listed in paragraphs (a) to (i) with the degree of autonomy and freedom
that they have desired?
Mr D.,. SMITH: My main concerns about the functions of chief executive officers are
in paragraphs (g) and (h). While I share some of the concerns expressed by the member
for Victoria Park, it seems to me that we axe giving the CE~s of the agencies
significantly increased powers which would extend to determining their level of FTEs,
the recruitment, selection and appointment of employees, and working out their
remuneration by relying on either awards or workplace agreements. I am concerned that
the power to enter into workplace agreements and to operate under those agreements will
be left with the CEOs. That seems to change entirely the nature of the Public Service,
where the classification of officers will be at the sole discretion of the CEOs, so long as
they purport to abide by the codes of conduct that are set by the commissioner under
clause 21.
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Dr Gallop: Classification systems or procedures cannot be pant of a workplace
agreement, as I read clause 99.
Mr D.L. SMITH: They can be if they are exempted under clause 99. One of my
concerns is that under clause 99, industrial or workplace agreements can deal with such
other matters "*as are prescribed for the purposes of this paragraph", which ar not in
accord with the public sector standard. So, if a chief executive were inclined he would
need only the support of the commissioner to prescribe some exemption from the
prescribed standards for the purpose of entering a workplace agreement, and to include in
thar agreement some provisions contrary to the standards of conduct and the code of
ethics. But more than chat, a power seems to be given to the chief executive to determine
among his staff their classification and remuneraton. That seems to be a significant
power. If the objective of the legislation in its entirety is to remove the notion of
patrnage, why are we in effect giving to the CEOs of the agencies the power to exercise
such a large degree of patronage and largesse for his favourites and to be miserly in
workplace agreements for those who are not his favourites?
I am concerned about the whole notion of workplace agreements if the idea is that merit
and equity are to be the primary guidelines for the future. operations of public sector
management. Where does that sit with the ability of the CEO of an agency being able to
work out a workplace agreement for staff, to give whatever classification or reward he
may determine as being appropriate, and in effect to say to the persons concerned that
they either accept the terms of the workplace agreement or consider their future with the
agency? The moment we start introducing those sorts of discretions into the public
sector, especially if there is no accepted method of securing a classification, other than
dealing with the CEO, we will be inviting art enormous amount of inequity, and greater
payments for those people who may not have merit but are the favourites of a CEO. That
does nor happen currently because the power is nor provided; CEOs do not have power to
look at staff and determine who is more productive, or, even if people are doing the same
work, to decide to pay one person a productivity bonus and not another. The amount of
angst that is caused in the Public Service in watching what other people are receiving
relative to oneself will increase enormously. Ultimately, it will adversely affect morale if
the discretions are to be as broad as this clause indicates.
Mr COURT: It must be in accordance with the classification system as set out under
clause 8(2). That tends to give a standard.
Mr D.L. Smith: But the CEO has power to vary a classification or remuneration.
-Mr COURT: The broad standard is set down in the classification system. The member's
concern is about a lot of differences occurring across government.
Mr D.L. Smith: And within an agency. The CEO may say to a level 8 Person that he
will bury that classification and put that person at level 7; and someone at level 3 could
move to level 6.
Mr COURT: It must be in accordance with the classification system. The CEO would
nor be allowed to do what the member has suggested. The CEOs generally have these
powers now. The powers are delegated to them by the Public Service Commissioner. If
the Public Service Commission ceases to operate, we must make provision so that the
CEOs can have that power within the new framework.
Mr BROWN- I refer to paragraph (ht) dealing with the ability of a chief executive officer
to classify and determine the remuneration of emoIoyees. Although there is to be an
approved classification system, and approved procedures, we have no guarantee that the
classification system will be so precisely defined that it will ensure uniformity. Within a
broad classification system, particularly with one-off positions, it is a question of
judgment where someone should sir within that classification system and at what level. I
doubt that such a system can be designed with absolute precision to ensure that no
discrimination exists in that classification system. Within that classification system.
where is the ability to challenge any wrongful classification by a CEO?
Mr Court: Such disputes would go the Industrial Relations Commission.
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Mr BROWN: I have looked at the Acts Amendment (Public Sector Management) Bill in
relation to various appeals that can be made to the board. Those provisions am set out in
section 801 of the Industrial Relations Act. They seem to relate to the provisions of
clause 78, which, in turn, refers to other clauses - particularly clause 79, which deals with
the issue of classification. However, clause 79 has only a limited role in the
classification process. Subclause (3)(b) deals with an employee's right of appeal on a
reduction in classification. I am not talking about a situation where a reduction in the
level of classification has occurred, but rather a dispute over the appropriate level of the
classification. I cannot see, either in this Bill or in the Acts Amendment (Public Sector
Management) Bill, where that matter can be dealt with. The Bill appears to be silent on
that matter. I seek clarity on that point because if there is no capacity to rectify
anomalies which may be created in the classification system, either as an oversight or as
a matter of prejudice or malice, any classification system that might be put in place could
be undermined very quickly. We need a mechanism within the Bill to enable a challenge
to be made when an employee is wrongly classified. I can see no such provision in either
of the two Bills.
Mr COURT: I have been advised that there will be no change to the existing system. If a
classification concern arises, a person can go to the Industrial Relations Commission.
Mr D.L. SMITH: The explanatory memorandum the M inister released in relation to the
differences between the two Bills states that in relation to clause 29(1)(h), subparagraph
(i) now contains a reference to workplace agreements, and that subparagraph (ii) makes it
clear that there "may or may not be approved classification systems and procedures
relevant to any particular case". Why was the second of those amendments required, and
why did the Minister use the wording that there "may or may not be approved
classifications procedures" relevant to particular cases?
Mr COURT: It is a discretionary power which has been left with the Government so it
can decide on those matters.
Mr BROWN: To pick up the point I was making before, the Minister indicated that if an
employee has a problem with his or her classification, access to the Industrial Relations
Commission will be available. I cannot pick up that reference in either of the two Bills. I
take it that that is the intent of the Government, and that if that intent is not properly
reflected in this Bill, the Government will have no hesitation in presenting a further Bill
to ensure that such access is granted to the Industrial Relations Commission in relation to
classification disputes.
Mr Court: Yes. That is the intent.
Mr BROWN: If that is the case, will the Government make a further amendment so
access is provided?
Mr Court: That is correct.
Clause put and passed.
Clauses 30 to 38 put and passed.
Clause 39: Retirement of public service officers. on grounds of ill health -

Dr GALLOP: Does this clause conflict with the equal opportunity legislation as it relates
to discrimination based on disability? Section 8(l)(d) of that Act indicates that no
unlawful discrimination shall be made against an employee or person seeking
employment in the public sector on the grounds of the Equal Opportunity Act 1984 or
any other grounds.
Mr Court: We do not see a problem.
Mr D.L. SMITH: My concern is that no basis is provided for the request or direction to
retire on the grounds of ill health. I can well understand the general capacity of an officer
to retire, but this clause will simply allow an employing authority to call for an officer to
retire from the Public Service on the grounds of ill health; it indicates that a Public
Service officer upon being called upon to retire under the subclause "shall forthwith so
retiue". If an officer is called upon to retire, and if he does not agree that his health is in
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such a condition that he should retire, some process should exist so that he remains in
employment until die issue is determined. Powers may exist under part 7 of the Bill
which will resolve disputes of this kind. However, it does not meet the requirement of
equity and fairness to say that people simply are required by the employer to retire on the
grounds of ill health without having some immediate means of arbitrating on the matter
before action is taken.
Mr COURT: The person will stay in employment until the matter is resolved.
Mir D.L. Smith: That is not what subclause (2) says.
Mr COURT: It depends upon how long the person wants to stay in employment with ill
health.
Dr GALLOP: The Minister might be slightly missing the member for Mitchell's point.
The definition of ill health may not necessarily come from the employee himself; it may
be a definition imposed on him by the employer as a means of removing him from the
Public Service. This issue comes up in government more frequently than we might
imagine. The member for Mitchell is saying that if the employer decides that someone is
experiencing ill health, which may relate to his mental capacity or the 'employer's
definition of mental capacity -

Mr Court: Is this the Bond defence?
Dr GALLOP: Exactly. What would protect those people from being removed from their
positions? What is the context of this clause? Can this pan of the Bill, or qualifying
parts of the Bill, give us confidence that a public servant cannot be shunted off merely
because the Government has the view that he is unable to do his work because he is ill?
Mr COURT: If that were used as a mechanism to get rid of someone, the employer
would be discriminating against him because that person was not of ill health. Secondly,
the final course would be to go to the Industrial Relations Commission to claim unfair
dismissal. However, most cases before that body are the other way, in that a person
presents the case of ill health and the reason for wanting to leave the service. If it
reached the extreme where the provision were being misused for that purpose, the
employee could claim unfair dismissal.
Mr BROWN: I rise on the point made by the Minister for Public Sector Management
about the ability of a Public Service officer to take a complaint to the Industrial Relations
Commission if he were called on to retire from the Public Service on the ground of ill
health and believed that demand was wrongly based.
Mr Court: Could you just go to clause 6(2) on page 12?
Mr BROWN: My concern - the Minister may wish to get some advice on this - is that
any public sector employee who made an application to the commission on the ground of
a harsh, unjust or unfair dismissal, on the basis of being called upon to retire on the
pround of ill health, would be in some considerable difficulty. Any advocate would put
to the commission that there is an explicit provision in this Bill that gives the
Government exclusive power to retire a person on that ground, and that explicit provision
would override a general provision that an employee had to go to the commission seeking
redress for unfair dismissal. If one applied that normal legal principle about the specific
overriding the general and the subsequent legislation being given credence, one would be
able to put up a very persuasive argument that the commission had no power, that this
provision is such that all of the power rested with the Government being able to call on
the employee to retire and the employee being required to retire. The commission simply
could not intervene because a very explicit provision in this Bill gives the Government
that power. If it is the Government's intention to ensure that such people have a right to
appeal, it does not seem to me that that is currently provided in the Bill. if my
interpretation of this Bill is correct, would it also be the Government's intention to amend
the Bill subsequently to ensure that all of the appeal mechanisms would be available to
employees?
Mr Court: That is certainly the intention. Under clause 6(2), we believe there is clearly
that ability and it is certainly the Government's intent.
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Mr BROWN: To make it absolutely crystal clear for the record, is it the intent that if an
employee is called upon to retire on the ground of ill health and the employee believes
the decision is wrongly based, the employee should have the right to go to the
commission to seek an order that the employment be continued?
Mr Court: That is corrct. It would be the reverse of the Bond defence.
Clause put and passed.
Clause 40: Service of notices, etc. when address at public service officer unknown -

Dr GALLOP: I would like some clarification of this clause. It says that in the event that
an address is not known, the employing authority may send notices, orders or
communications to or for the Public Service officer to the last known address and a
notice of the act of that posting shall be published in the Public Service notices and a
compliance with clause 40(l) shall be deemed to be a sufficient service of that notice,
order or communication on the Public Service officer concerned. I speak from ignorance
about this clause and I ask: Is that a normal basis on which a notice can be served in the
event of unknown addresses?
Mr Court: That provision comes out of the current Act.
Mr D.L. SMITH: The fact that it is in the current Act does not necessarily make it
perfect.
Mr Court: It is a difficulty and I am advised that sometimes these people just disappear
and are very hard to trace.
Mr D.L. SMITH:. I would have liked an amendment which places an obligation on the
chief executive officer or someone in the agency to make reasonable inquiries to
ascertain the current address of the person involved. It should not simply be a matter of
the CEO saying, "The last known address we have is 12 James Street, East Perth", and
presuming the person is still there and that a letter going to that address might reach that
person. Because the address is no longer known, the presumption must be that the person
is no longer at the last address that is on the record. If the person were there, the address
would be known. There should be some obligation on the part of the agency to make
reasonable inquiries rather than acting immediately on the basis of the address which is
last known.
Mr Court: And an obligation on the employee to keep the employer informed as to how
the employee can be contacted.
Dr GALLOP: The member for Mitchell has come up with an interesting suggestion.
Perhaps the clause could be amended along the lines that if the address of the Public
Service officer is unknown to the employing authority and reasonable steps have been
taken to find the employee etc, that would put some obligation upon the department to do
some follow up before the letter is sent out. There are occasions when bureaucracies do
find it attractive to go to the easy option first.
Mr COURT: I have just been advised that government agencies do not run into problems
in these matters under the current Act.
Mr D.L. SMITH: Let us take the example of a family law court or another court action
where a spouse may not know the current address of the former spouse or someone
whom that person wishes to be the former spouse. The court requires the person who
wants the documents served to do an electoral roll search.
Mr Court: It is a different situation.
Mr D.L. SMITH: It is not really. In one the person is losing status as a partner in a
marriage which probably is long since finished. In the other a person is losing a job
which carries a lot of benefits. It is not unreasonable that the Public Service should at
least check the current electoral roll and the telephone directory for a current address of
an employee. Presumably the next of kin of the officer would be on the record and the
agency could make a telephone call, or write a letter, to the next of kin to ascertain
whether a more up to dare address, other than that on the record, is known. None of those
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actions would put the agency to any great expense. The power under clause 40 should be
arn the basis of the address not being known after reasonable inquiry by the public sector.
Clause put and passed.
Clause 41: Exercise or certain powers when public service ofreer is appointed by
Governor -

Mr D.L. SMITH: My concern about this clause is where there comes a need to terminate
the employment of a person who is appointed by the Governor, The decision for such
termination can be exercised by the Minister. In my view the Commissioner for Public
Sector Standards should have the power, not the Minister. In this situation we would
simply be giving the power to the Minister and we would be inviting a situation to arise
similar to that of Mr Carbon and to that published in today's newspaper concerning Mr
Whitehead. It is simply a requirement in relation to the giving of notices etc, and it
would be best left with the Commissioner for Public Sector Standards.
Mr Court: What was the main concern?
Mr D.L SMITH: Clause 41 provides -

In the case of a public service officer in a department or organisation who is
appointed by the Governor -

(a) the powers conferred on an employing authority by this Part .. .
may be exercised for and on behalf of the Governor -

(i) in the case of a public service officer who is a chief
executive officer, by the Minister ...

I believe it should be by the Commissioner for Public Sector Standards. Again, the
termination of the position seems to be nominally by the Governor on the
recommendation of the Minister, which gives the Minister an amount of control -
Mr Court: I cannot see a difficulty there. It is basically saying that where the Governor
appoints, the Governor must terminate.
Mr D.L. SMITH: This is regarding termination. In all the other provisions in this Bill the
person deals with the Minister and not the Commissioner for Public Sector Standards.
Mr COURT: Basically, one does not want the Governor exercising the other powers of
employment on the way through the exercise.
Mr D.L. Smith: Why can the commissioner not do it?
Mr COURT: The commissioner is not an employer.
Mr D.L. Smith: He is independent.
Clause put and passed.
Clause 42: Purposes or Senior Executive Service -

Mr DL. SMITH: Could the Minister- inform the House of the current strength of the
senior executive service and what are the current recruitment practices for the SES?
Mr COURT: I cannot give the member an exact figure, but the number at present is
between 350 and 400. Recruits to the SES go through the normal processes where the
jobs are advertised and panels are set up. The bulk of the recruiting is from within the
Public Service.
Clause put and passed.
Clause 43: Constitution of Senior Executive Service -
Mr BROWN: Subclause (1) has the words 'the Senior Executive Service consists of'
and then sets out subparagraphs (a), (b) and (c), and proceeds with the words "exceeds
such level as is prescribed for the purposes of this subsection". Presumably that means
the classification level as prescribed.
Mr Court: Yes.
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Mr BROWN: Is the level to be set level 8?
Mr Court It is a maximum of a level 8.
Mr BROWN: So it would mean that officers appointed to a level 8 position in their first
year would not be in the senior executive service.
Mr Court: They are flat in the senior executive service; the SES is level 9 and above.
Mr BROWN: Is there some rationale for selecting level 9 as opposed to any other level?
Mr Court: No; it is what has been in place since 1988. We are just continuing with that
same cut-off.
Mr BROWN: So currently all level 9s and above are members of the senior executive
service?
Mr Court: Except those people in the professional streams - lawyers and doctor, the
others are.
Mr BROWN: What will happen to those when this comes in?
Mr Court: The lawyers and doctors?
Mr BROWN: Yes.
Mr Court: They will stay out of the SES.
Mr BROWN: This provision will not have the effect of widening the net at all?
Mr Court: No.
Mr BROWN: Presumably the only change will be what appears later relating to the fi,,e
year employment terms?
Mr Court: Yes; the contracts.
Mr D.L. SMITH: If the level is to remain at level 9 and there is no intention of changing
it, why do we not write something into the legislation rather than leave it on the basis of a
level that might be prescribed in the future? It seems that we are entirely in the hands of
the Minister, who may prescribe at any time a level lower than level 9.
Mr Court: Except by regulation -

Mr D.L. SMITH: "Prescribed' does not necessarily mean by regulation. It could be by
notice or any other means.
Mr COURT: I am told it does mean it is by regulation, and that level was set by the
previous government. At this stage the Government certainly has no intention of
changing it.
Mr D.L SMITH: Will the Minister assure us that wherever "prescribed" appears in the
Bill, it means prescribed by regulations and not by notice?
Mr COURT: Yes.
Mr D.L SMITH: In subclause (3) it appears that the Minister has the power, by notice
published in the Public Service notices, to declare an office holder to be excluded from
the senior executive service. In what circumstances is it envisaged that such a notice
might be published and what would be the purpose of declassifying the office holder
frorn being a member of the senior executive service?
Mr COURT: It is a mechanism that has been there since the start of the SES in 1988. It
has not been used for excluding people but it has been used for including people.
Mr D.L SMIT: I guess that adds to my concern about the power in subclause (1),
because the objective of including other people by notice published in the Public Service
notices, provided for in subclause (4) on the next page, would enable the nomination of a
group of people of less than the status of level 9 to the senior executive service, if for no
other meason than to change the nature of their employment to being on contract as
opposed to being permanent public servants.
Mr COURT: Apparently the mechanism was used in 1988. For example, about 16
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people in some of the regional part authorities were brought into the senior executive
service under that mechanism. It is a part of helping the regional centres the member for
Mitchell was talking about earlier today. It has been used by the previous Labor
government for that purpose.
Clause put and passed.
Cla uses4 put and passed.
Clause 45: Appointment of chief executive officers -
Dr GALLOP: This very important clause sets up the framework that determines how the
chief executive officers will be appointed. This is an explicit recognition of the role that
the Minister can play in the appointment of a chief executive officer. As it reads it is
conceivable that the Minister could so structure the selection criteria to ensure that only
certain persons would be eligible for appointment. I know this is a difficult area, but as
the provision reads the Minister can certainly offer advice on any matters he wishes the
commissioner to take into account. It does not specify what the matters might be. Does
that imply that the Minister has the ability to go along to the commissioner and say he
wants someone of a certain persuasion, not necessarily in a political sense, but in a
general sense? He could say that a particular type of activity is to be focused on in the
next few years of that agency, therefore, the officer must be conversant with that area. It
could mean a whole range of things that the Minister passes on to the commissioner in
terms of working out what it is that is required of that job, The Opposition is a bit
concerned about that phrase. "any matters". What precisely is intended and could "any
matters" become the basis upon which the Minister could attempt to blatantly politicise
the way a chief executive officer is appointed to government?
That leads me to look at subclauses (8) to (12). This is the final process by which we see
the appointment of a chief executive officer. That allows the process under which the
commissioner can only recommend, and the Minister can override and appoint a person
of his choice so long as the Minister publishes the choice that overrides that of the
commissioner. Ultimately the Minister does have the power to appoint independently of
what the commissioner may recommend. The only qualification to that is it must be
published in the Governent Gazette. By focusing on these two particular paints we raise
the issue of the extent to *which there is ministerial involvement in the appointment of
chief executive officers. In the first place the Minister can influence that process by
outlining to the commissioner what type of appointment he wants. There is no real sense
of context or advice given to the Minister as to what is right and proper in respect of
giving that advice; secondly, of course, it is possible for the Minister to merely appoint
whom he wishes anyway. It is important that die Minister for Public Sector Management
outline the philosophical and practical reasons he has not given complete power of
appointment to the commissioner and allowed the Minister involvement in two areas; that
is, the advice he can give and the ultimate decision he or she can make.
Mr COURT: The important thing is that it is all about government being in charge of its
chief executives. If a Minister does not accept that particular recommendation that
comes through it is public; it cannot be hidden, he must say so publicly. Under paragraph
(c) the Minister must inform the commissioner of any matters that he wishes the
commissioner to take into account in nominating a person. That is the comnmonsense and
logical thing to do.
Dr Gallop: Any matters?
Mr COURT: All matters the Minister thinks are of importance when employing a
person- Recently Lee Kuan Yew was in Western Australia. He addressed CEOs and
spent a lot of time on how Singapore chooses its CZEOs, and the problems and successes it
has had. It is quite an interesting approach. Singapore has gone to extremes to use some
of the best executive search techniques. Lee Kuan Yew was obviously a keen student
because he has had problems over the years. I am willing to give the member for
Victoria Park a transcript of what Lee Kuan Yew saw as the key criteria in picking
CZEOs. It is not a very exact science, but when one is giving a person a contract and a
huge responsibility one must make sure to get the best one possibly can. We would be
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letting down the system if we were not prepared to explain in detail what some of those
requirements are. It is not an easy area as the member for Victoria Park knows from his
time in government. One does not get them all right, but the procedures that have been
outlined here are commonsense.
Mr D.L. SMITH: I do not know what the Minister is saying, because it seems to be
implying that the question of who should be appointed as CEOs ultimately is a question
for die government of the day exercising its best judgment.
Dr Gallop: Why don't they just do it?
Mr D.L. SMITH: Why go into this farce?
Mr Court: It is not a farce. Under those regulations if the Minister does not accept the
recommendation that must be made public. Then it is on the head of the Minister, If a
Minister goes against advice what he has done is public knowledge. That was a process
that was recommended by the royal commission.
Mr D.L. SMITH: Will the inister enlighten me again? Where is the fact that he has
rejected a particular nominee, for instance, or that he has set particular criteria for the
position required to be published in the Government Gazette?
Mr Court: It is at the top of page 47 under subclause (l2)(b).
Mr D.L. SMITH: That covers where somebody is to be appointed. However, where is
there any requirement to publish the criteria under subclause (4)? The requirement to
gazette does not arise unless the Minister, against the advice of the commissioner, wants
to appoint someone satisfactory to the government of the day.
Mr Court: If that recommendation is rejected it must go in the Government Gazette.
Mir D.L. SMITH: Not under the provisions of subclause (12). However, is there any
requirement to publish the criteria or matters the inister must notify under subclause
(4)?

Mr Court: No; it is up to the commissioner to decide whether he believes those things
are appropriate. He is acting in an independent position, but he will listen to what people
say.
Mr D.L. SMITH: In the end, does the Minister accept the notion that the government of
the day should have the power to nominate to the commissioner those criteria which
should be met?
Mr COURT: The Government does not nominate it. The Bill provides that the
Government is to inform the commission of any matters it wishes the commission to take
into account. Under subclause (4) the commissioner invites it to make those comments.
Dr Gallop: Or persons suitable for the appointment.
Mr D.L. SMITH: Not only is there capacity to nominate what characteristics they should
have, but also there is power to nominate the person the government of the day thinks is
suitable to fill that position. If that is the commencement part of the process we might
never get to the stage of knowing exactly whether the person -

Mr Court: You have not read that correctly; you have made that up.
Mr DiL. SMITH: How have I not read it correctly? It says, "to take into account in
nominating a person or persons"
Dr Gallop: I see the Minister's point.
Mr Court It is the Minister nominating, not the commissioner.
Mr D.L. SMITH: Nonetheless, in the end people might still be left with the impression
that somehow these persons have been appointed quite independently of government.
The government of the day may, for instance, say it wants someone from outside the
Public Service altogether.
Mr Court It will be up to the commissioner whether he accepts that advice.

1136 [ASSEMBLY]



[Tuesday, ~7 June 1994] 13

Mr D.L. SMITH: How is the public to ever know what advice has been given?
Mr Court: There is no need for the public to know. You have appointed people to
positions -

Mr D.L. SMITH: The Minister will have appointed people to positions. We are not
talking about past practices, we are talking about improved practices.
Mr Court: This is an improved practice; we are doing it.
Mr D.L SMITH: If directions of that kind are to be given, why should there not be any
requirement for that advice to be published?
Mr Court: There are no directions; I think the member for Mitchell is being silly. It is a
commonsense practice. One would not be doing one's duty if one did not have any
communication with the person who was involved in the process. Would one send a
letter saying one wants a new Treasurer, but does not say it will be beneficial to have
certain qualifications? [ think they are reasonable criteria. Of course those things can be
spelt out.
Mr D.L. SMITH: Witout limitations it may refer to any sort of qualification. Given
that the number of appointments we are tailking about is not huge, I do not see why, as a
matter of propriety and accountability, the commissioner should not have to report the
advice given in relation to the particular positions.
Dr GALLOP: I think the simple point we are trying to make is that it is one matter to say
that the commissioner should take some advice from the government on the appointments
to chief executive officer positions. However, it is another issue to say that the
government can say anything to the commissioner. The clause says there is nothing
wrong with the government of the day going to the commissioner and saying it wants a
political appointment to a certain position. The Minister has pointed out that the
commissioner does not have to take that into account. As the Opposition reads it, there is
no restriction on the Minister's advice to the commissioner about the matters that are
important. Those matters may be blatantly political.
Mr Court: Are you then saying the independent commissioner will not accept it as
blatantly political?
Dr GALLOP: The processes of government work in very mysterious ways-
Mr D.L. SMITH: I also seek clarification on the way in which subclauses (11) and (12)
will operate.
Mr COURT: If the Minister nominates someone who has not been recommended by the
commissioner, it must be gazetted.
Mr D.L. SMITH: The way I understand it is that the Minister provides the advice and the
commissioner is free to accept that advice or otherwise. He can then consult other people
as he thinks advisable and recommend people to the Minister - it may be a panel of
names or it may be an individual. If the panel of names or the individual is not
acceptable to the Minister, the Minister can request the commissioner to nominate
someone else and the process can go on for quite some time. It is only when it gets to the
stage of the Minister saying none of those is acceptable and he decides to appoint
someone he has selected that he is required to gazette the information.
Mr Court: Yes. It has to be explained that it was not the recommendation of the
commissioner.
Mr D.L. SMITH: Yes, but he nonetheless has the opportunity to reject a whole range of
recommendations by the commissioner after that stage.
Mr Court: Yes.
Mr D.L. SMITH: There is no requirement to notify anyone that a number of
recommendations have been rejected.
Mr Court: You would not want to be doing that too publicly, would you, for reasons of
upsetting the people involved?
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Mr D.L. SMITH: He keeps rejecting people until the name he wants appears on the
recommended list.
Clause put and passed.
Clause 46: Reappointment of chief executive officers -
Mr D.L. SMITH: My main concern with this clause is again the decision whether to
recommend to the Government that someone be reappointed. It seems to be absolutely at
the discretion of the Minister whether contracts of employment are renewed.
Mr Court: Read die clause in association with clause 48.
Mr D.L. SMITH: I have done that. Could the Minister explain what that entails?
Mr COURT: Clause 48 sets out the procedures regarding the performance assessment to
be followed when the reappointment of a CEO is not proposed. If he is going to
reappoint the incumbent, the Minister may recommend to the Governor that he or she be
reappointed for a maximum term of five years; otherwise the position is to be filled in
accordance with the process that we have just discussed in clause 45.
Clause put and passed.
Clause 47: Performance agreements, etc. of chief executive officers -

Dr GALLOP: Could the Minister indicate the types of performance agreement that are
intended for the chief executive officers? We have had examples of this in government,
but it is obviously a concept that needs further refining. Could the Minister indicate the
areas that relate to the role of the chief executive officer that would be included in a
performance agreement? Already, clause 30, which deals with the chief executive
officers, provides that the CEO shall endeavour to attain performance objectives agreed;
comply with public sector standards, codes of ethics and any relevant code of conduct;
comply with the principles set out in clauses 7, 8 and 9; and comply with any binding
award, order or industrial agreement under the Industrial Relations Act 19'79 or any
workplace agreement made under the Workplace Agreements Act 1993.
How far will the performance agreements go? We have certain performance agreements
between some statutory authorities and the Government currntly which try to set a
framework within which the boards and management of those organisations must
operate, but we do not have many examples of performance agreements with
management that go beyond fairly generalised commentary. Could the Minister indicate
how detailed he expects these agreements to be? For example, would he build into these
agreements certain targets of achievement? In the education system, the target of
achievement may be a certain level of performance of students. In the electricity area, it
may be a certain level of achievement in the productivity of the organisation. How far
does be expect that these agreements will go in specifying what is required of the CEO?
Mr COURT: It is a new concept and we are still developing some of these agreements.
An example would be where a budget is agreed with the CEO involved and, if that
person comes in outside the budget in controlling expenditure, he has not met the
performance agreement. In some areas in which performance agreements have been
implemented, CEOs have lost their jobs when they have heavily overrun their budgets.
When people reach that level and are being paid a good salary, that is the sort of
performance requirement that a government expects. We are developing the agreements
and it would be largely to do with the question of meeting, within certain parameters, the
financial targets that are set.
Clause put and passed.
Clause 48: Procedure before expiry of contract of employment, or removal from
office, of chief executive officer -
Mr D.L. SMI[TH: I have read clause 48 in conjunction with clause 46. and it does not
remove my concern. My understanding of the process under clause 48 is that, if the
Minister intends not to recommend reappointment or intends to recommend removal
from office under clause 49, he will consult with the Minister of the Crown responsible
for the agency, who will be one of his ministerial colleagues; he will obtain from the
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agency an assessment of performance and then obtain from the commissioner advice as
to what the commissioner believes should happen with chat person. Presumably, when
the advice is sought under subclauses (l)(c) and (d), the Minister for Public Sector
Management will notify the Minister, the agency or the responsible authority and the
commissioner that either he does not wish to reappoint or he intends to recommend
removal. In that circumstance, a heavy burden will be placed on the person from whom
the advice is sought to comply with the request or advice from the Minister for Public
Sector Management
If the Minister decides that he does not want to reappoint or wants to remove, he will
inform the three persons from whom he is to seek advice of that fact. In the course of
doing chat, he will prejudice the view of his ministerial colleague, the responsible
authority and the commissioner as to what they ought to be saying. It is only when he
wishes to make a recommendation of non-reappointment or removal and the
commissioner does not agree with chat position that there will be any requirement to
gazette. The position is that the Minister for Public Sector Management will make his
wishes clear and seek advice. In my view, chat advice will be coloured by the fact that
the Minister will have already said he did not want that person. It is only then if the
commissioner comes back and still recommends his reappointment, and the Minister
wants to go ahead with not reappointing or removing him, that there is a requirement to
gazette. The gazettal requirement should start from the moment the Minister makes a
decision that he does not want the person reappointed or wants him removed.
Mr COURT: In practice it is usually the Minister responding to advice from the board,
not the scenario that the member has spelt out. I do not see his problem.
Mr BROWN: On the one hand, clause 48 appears to be intended to provide a check
against the capricious termination of a chief executive officer's contract at the expiry of
the contractual period. On the other hand, it does not seem to provide much protection at
all because under this clause it could be found by the employing authority that the CEO
has carried out all of his or her functions exceptionally in accordance with the
performance criteria in his or her performance agreement. The responsible employing
authority could recommend the continuation of employment of the CEO. That would be
the Minister, but presumably the report would not be carried out by the Minister. The
commissioner's advice can be sought under clause 48(1)(d)(ii) on the appropriateness of
the recommendation. In that context the commissioner can consider the
recommendation, and in doing so he can consider the relationship between the
recommendation and the assessment that has been made on the CEO's performance.
Finally, the Minister can consider all of that. The Minister can find that the chief
executive officers have scrupulously carried out everything they were required to in
accordance with performance criteria established. They may have been given an
exemplary mark by the Commissioner for Public Sector Standards. There may be no
blemish on their records; yet despite that their contract is not renewed. Why will we go
through the process of establishing a system to spend resources assessing CEOs and
having independent advice when at the end of the day the Minister can say that it is all
interesting information, but that he does not accept it? I am seeking to get some sense
out of this clause. Is it to provide for that or at least give the impression of trying to
provide some semblance of fair play to CEOs who have done the right thing during their
term of employment and wish to continue their term, or wish to continue being
employed?
Mr COURT: If under this legislation a new person comes straight into a five year
contract in the Public Service, and at the end of the contract the Government does not
want to keep employing him, chat person goes. However, people who were already
employed in the system would go back to their previous position before they went into
the SES. They do not lose their job; they have that permanency. There are two
categories: New people coming in from outside who know only too well that they are
taking on the job; and people who are already in the Public Service and are promoted into
the SES. Their fall back position is into the Public Service.
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Mr BROWN: Clause 48(2) states that having complied with subsection (1) the Minister
shall -

(b) if, contrary to the advice of the Commissioner, the Minister does not
recommend the reappointment, or recommends the removal from office,
of the chief executive officer concerned, forthwith cause to be published
in the Gazette the fact that the Minister has not recommended that
reappointment or has recommended that removal.

There is a requirement for the Minister to publish in the Government Gazette the fact that
the Minister has implicitly - by the fact that it appeared in the Gazette - not accepted the
recommendation.
Mr Court: The final discretion is with the Minister, but he must be open about it and
must publish that in the Gazette.
Mr BROWN: Let us take a job that is a five year contract where the job, not the position,
cods after five years. Why would one go through that process?
Mr Court: It is just a check against unfair dismissal.
Mr BROWN: But there is no remedy for unfair dismissal anyway.
Mr Court: It depends on what the arrangements are. If the conrct is up, the employee
goes.
Mr BROWN: I can follow what is intended by subclause (1), which endeavours to make
an objective assessment of the manner in which the CEO has canried out his or her job.
As a backup to that it also requires the commissioner to ensure that the assessment has
been carried out correctly, and to see that the recommendation reflects the assessment.
That is a pristine process where one says, "Let's see whether this person has performed as
he was required to." Two questions arise after that process. The first is whether the
CEO's face for some reason no longer fits with what the Government wants. It seems
possible that, notwithstanding the CEO doing everything he was required to do in an
exemplary manner, if his face does not fit, he will be removed anyway.
Mr Court: From the SES.
Mr BROWN: is the Minister saying that under paragraph (b) -
Mr Court: If it is a new person on a five year contract there is no contractual
commitment after the five years. If a person has a right of return into the Public Service,
he can do so.
Mr BROWN: Yes, but the new person coming in who picks up a five year contract -

Mr Court If the Government is not happy with that person after five years, he goes.
Mr BROWN: Without any further guarantees?
Mr Court: Yes.
Mr BROWN: Would the procedure set out in subclause (1) apply after the CEO's five
year term has expired?
Mr Court: If that person wanted to stay on.
Mr BROWN: Therefore, a person who has been in the position for five years could go
through this procedure - the assessment, the Commissioner for Public Sector Standards
examining the situation and with resources having been put into measuring all of that -
and, at the end of the day, get an outstanding reference but the Government will make a
political decision that it does not want to renew his contract. That being the case, what is
the purpose of going through all the prerequisites?
Mr Court If the Government does not want a person to stay on after five years -

Mr BROWN: It is a political decision.
Mr Court: For a start, it would be shown to be political and the person would go out wit
a good reference. I understand that the Federal Government will pay a chief executive
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officer 20 per cent more than his normal salary if he gives up his permanency. If that
person is performing well and he is wanted in the operation of government, he is paid
good money but he does not have the permanency associated with it. The new breed of
CEOs in that position are comfortable with that and they are moving around freely, locan
give examples of federal CEOs moving from federal government employment to state
government employment and back into the private sector. They are prepared to take that
risk but they are being paid more than they were previously. It is a different ethos.
Mr BROWN: I understand that ethos and it is operating in the private sector.
Mr Court: In the private sector a person can get the chop with just five minutes' notice.
Mr BROWN: In some areas of the private sector.
Mr Court: In most areas - if a person does not perform he goes.
Mr BROWN: Members should consider the chairmen and managing directors of large
American offices who receive millions of dollars in salary a year and it is not related to
performance - their performance is going backwards while their salaries are going
through the roof. The Japanese will tell members all about it at great length, but it is a
debate for another day. If the Government makes a political decision based on the fact
that someone is contracted for five years and at the end of chat time his face does not fit
or his politics are not right I cannot understand the purpose of going through the
preliminary procedures. I cannot follow the rationale behind that.
Dr GALLOP: What is the current status of chief executive officers in the system? Are
contracts being renewed for CEOs or are they contracted on a temporary basis until the
new legislation comes into operation?
Mr COURT: They are being put on 12 month contacts. We will probably renew some of
the contracts for a further six months because they will expire before this legislation is
enacted and there will be a blockage in the system. Some of the 12 month contracts
which have been made this year will be rolled over. A couple of them have gone through
the renewal process and the Government will be happy to put the CEOs concerned onto a
five year contract under the new legislation.
Mr BROWN: Clause 48 indicates that the Government may. on the Minister's
recommendation, remove a CEO at any time. Does that mean any time during the
contractual period?
Mr Court: Yes.
Mr BROWN: I notice that elsewhere in the Bill there is provision for compensation of
up to 12 months' salary. Presumably, that clause links in with this clause if someone is
removed for any reason and without any assessment. If the Minister makes that decision
about a person who may have held a position for only one year of a five year contract,
presumably that person will be paid compensation of 12 months' salary in addition to his
normal entitlements.
Mr COURT: It is a maximum of 12 months' salary, plus leave entitlements. This will
provide for the situation which occurs when there is a change of government. The
incoming government may not want to retain the services of a CEO who is on a five year
contract and instead of going through the debacle that this Government has gone through
it can get rid of that person on a one year payout.
Clause put and passed.
Clauses 49 to S1 put and passed.

Progress
Progress reported and leave given to sit again, on motion by Mr Court (Minister for
Public Sector Management).

House adjourned a: 2.20 amn (Wednesday)
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QUESTIONS ON NOTICE

CONTINENCE ADVISORY SERVICE - CALLERS STATISTICS
257. Dr WATSON to the Minister for Seniors:

(1) In the past year how many callers of the Continence Advisory Service
have been -

(a) men;
(b) women;
(c) on behalf of children;
(d) rural people;
(e) health professionals?

(2) What proportion of callers inquire about issues to do with -

(a) urinary continence;
(b) faecal continence;
(c) urinary and faecal continence?

Mr NICHOLLS replied:
(1) (a) 260

(b) 430
(c) 102
(d) 96
(e) 817

(2) (a) 89.7 per cent
(b) 6.8 per cent
(c) 3.5 per cent

STORMS - PERTH, 23 MAY
Fencing Contractors, Inflated Prices

287. Mr MARLBOROUGH to the Minister representing the Minister for Fair
Trading:
(1) Is the Minister aware of the action of certain unscrupulous fencing

contractors who have artificially inflated their prices in light of the recent
storm damage in Perth, thus taking advantage of the innocent storm
victims?

(2) If so, what action has the Minister taken to stamp out this opportunistic
practice?

Mrs EDWARDES replied:
Ile Minister for Fair Trading has provided the following response -

(1) 1 am aware that allegations have been made that some
unscrupulous fencing contractors have been inflating pnices.

(2) On 26 May 1994 the Acting Commissioner for Consumer Mfairs
issued a press release warning consumers of these allegations and
advising people to shop around for the best price and service
available.

WATER AUTHORITY OF WESTERN AUSTRALIA - MUNDARING WEIR
WATER PIPELINE RUPTURE

333. Mr RIPPER to the Minister for Water Resources:
(1) At what time on Monday, 8 May 1994 did a major rupture occur to the

water pipeline at Mundaring Weir?
(2) At what time was the burst main report logged at the Water Authority?
(3) At what time did a maintenanee or repair crew arrive at the site?
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(4) At what rime was the leakage from the pipeline shut off?
(5) How much water was lost due to this major pipeline rupture?
(6) What was the cost of repairing this pipeline rupture?
(7) Is the Western Australian Water Authority liable for any costs or damages

which may be attributed to this pipeline ruptur?
Mr OMODET replied:
(1) A 200 mm valve malfunctioned on Sunday, 8 May at 11. 15 am.
(2) 11.15 am.
(3) 12.45 pm.
(4) 2A45 pm.
(5) Estimated 19 000 in3 .

(6) Estimated $11 000.
(7) The Water Authority has been requested to carry out some minor

earthworks to tidy up the area. This will be done.

QUESTIONS WITHOUT NOTICE

BRAD SHAW, DR WAYNE - ATTORNEY GENERAL., CONTACT
61. Mr McGINTY to the Attorney General:

I refer to -

(a) the Attorney General's responsibility for the administration of
justice;

(b) the possible conflict of interest which arises from her connections
with the fugitive Dr Wayne Bradshaw;

(c) her ministerial obligation to tell the truth to this House; and
(d) her answer to Parliament on 2 November 1993 when she said that

she went to New Zealand in August 1991 and visited Dr Wayne
Bradshaw and that -

Neither my husband nor I have seen him since; nor have we made
any contact with him by telephone or in writing.

Does the Attorney General stand by her answer or does she now wish to
tell the H-ouse of any subsequent contact with Dr Bradshaw?

Mrs EDWARDES replied:
I stand by my answer.

SCHOOLS - PROFIT BEFORE HEALTH REPORT
Danbury Primary, Serving Junk Food Allegations

62. Mr BRADSHAW to the Minister representing the Minister for Health:
(1) Is the Minister aware of the article in the South Western Times dated 26

May 1994 under the headline "Schools accused of profit before health"?
(2) Does the Minister agree with the allegations that Bunbury primary schools

are putting profit before health by dishing up junk food to children?
(3) If yes, is this common throughout Western Australia?
(4) What action is to be taken to try to overcome this practice?
Mr MINSON replied:
(1)-(4) The Minister for Health and I are aware of the article to which die member
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referred. Unfortunately, it is true that some schools in Western Australia -
thac may involve some schools in the Bunbury area although I cannot say
which ones or whether there are any -

Mr D.L. Smith: To suggest that schools are putting profit before health is a
disgrace.

Mr MINSON: The member should wait until I finish. There is same evidence
that they still lag behind other schools in the type of food that they offer. I
am not suggesting that they put profit before health and the member
should not try to suggest that I said that.

Mr D.L. Smith: Why was the question asked?
Mr MINSON: It was a quote from a newspaper. I will not have those words put

around as though I said them or that I endorse them. The member should
understand very clearly that I did not say that the schools put profit before
the health of the children.

Mr D.L. Smith: I want you to deny it specifically.
Mr MINSON: As far as I know, it ii not true; to the best of my knowledge.
Mr D.L. Smith: It is absolutely untrue.
The SPEAKER: Order!
Mr MINSON: With respect. I do not know whether anyone in this Chamber

could say that. However, I do not believe it to be true. Nevertheless, it is
true that some canteens in schools across this state are serving food of a
type which many parents would rather was not served in great quantities
to their children; in other words, pastries, chips, high fat foods and other
foods of that type. Those people who have contact with schools will know
that in some cases that is true. It is also true that most school canteens, to
some extent, come under the control of the parents and citizens
associations, and they should take firmer control over the food served in
the canteens. The canteens which are run by the parents and citizens
associations do not come under the Health Department's control except to
the extent that they must meet the requirements pertaining to bacterial
counts in food. The Health Department certainly cannot exert control over
what type of food is served in a school canteen provided it meets the
health regulations that are on the Statutes.
The best role the Health Department can play is to provide support by way
of information through dieticians and community nurses. Healthway
offers a health promotion service which is available to parents and citizens
associations.

Mrs Henderson: Are you trying to protect the Attorney General by taking up
time?

Mr MINSON: The member for Thornlie is causing me to take up more time. I
have been asked a very important question and the answer to it is that
certainly some schools lag, but many of them, through pressure from the
local parents and citizens associations, are serving top quality food which
is of a healthy nature. The Health Department is very keen to offer
support and advice to any parents and citizens association or anyone else
operating a canteen to make sure that the type of food served is
appropriate.

BRADSHAW, DR WAYNE - ATTORNEY GENERAL, CONTACT
63. Mr MARLBOROUGH to the Attorney General:

I refer to the Attorney General's statement to Parliament on 3 November
1993 in answer to a question that, 'To my knowledge Dr Bradshaw has
not contacted me in writing or by telephone."
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(1) How does she reconcile that clear statement with reports in the
latest Sunday Times and yesterday's The West Australian that he
has written three letters to her since August 1991?

(2) Has she checked all her incoming correspondence registers at her
ministerial and electorate offices and found any record of that
correspondence?

Mrs EDWARDES replied:
(1)-(2) As I advised the House last year when the issue of the correspondence was

first raised, I had my electorate and ministerial officers check at that time
to ascertain whether there had been any correspondence. After the report
in last Sunday's Sunday Times I asked them to again check whether there
had been any correspondence and their search revealed that no letters had
been received. In the event that the correspondence might have been
forwarded to the Ministry of Justice and directed by it to the Director of
Public Prosecutions, I spoke with the Director of Public Prosecutions and
asked him whether he had received any correspondence. Similarly, he has
received no letters from Dr Bradshaw.

Mr Taylor: Why would he say that he has written three letters?
Mrs EDWARDES: I do not know.

PETROCHEMICAL INDUSTRIES CO LTD - DEBT REPAYMENT, LEADER OF
THE OPPOSITION'S CRITICISMS

64. Mr JOHNSON to the Premier:
Some notice of my question has been given. Following the announcement
on Sunday, is the Premier aware of remarks made by the Leader of the
Opposition criticising the settlement of the state's Petrochemical
Industries Co Ltd debt?

Mr COURT replied:
I am aware of the comments made by the Leader of the Opposition who
seems to be critical of the fact that the PICL debt is to be repaid. This is
of great embarrassment to him because he is one of those people who
could not recall the decision to enter into the PICL deal being made. The
Deputy Leader of the Opposition was another person who could not recall
the decision to enter into this deal being made. The PICL deal became the
most scandalous and fraudulent of any financial deals a government has
entered into in this state and neither the Leader of the Opposition nor the
Deputy Leader of the Opposition could recall it. Fortunately, some of the
members who were Ministers at that time, including the member for
Helena, could remember Cabinet not disagreeing with the PICL deal. No-
one will say that the previous government agreed to it, but at least the
member for Helena recalled that Cabinet did not disagree with that deal.
Members opposite have absolutely no credibility with regard to this
transaction.
A sum of $125m will be paid before 30 June, and that is the outstanding
amount of the debt. It will take the total cost to $413m. Of that $413m,
$11 lm is actually interest payments. The Leader of the Opposition wants
us to keep the debt going, repay it at the rate of $25m a year on the
schedule, and keep adding to the interest component of that debt. I hardly
think that is a responsible action when one considers that this state has
absolutely nothing to show for the debt. When the rating agencies look at
our books and see we have $125m outstanding on one side of the ledger,
but absolutely nothing to show for it on the other side of the ledger,
Western Australia's financial situation does not look good. Now that the
State Government has some surplus revenue this year, it makes sense to
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take the opportunity to rid the state of the events of that ena and get that
debt off the books. The following statement was made on radio on
5 June -

Mr Taylor says when Carmen Lawrence was Premier she made
structured arrangements to pay the debt off to the ANZ Bank.

There is only one problem with that; the previous government did not
meet the first payment. In fact, this state would have another four years to
repay that debt. An article in The West Australian of 6 June contains the
following -

But Opposition Leader Ian Taylor said he could not see the sense
in paying the debt off early when a debt repayment schedule had
been implemented.

That is a pretty good reason for not paying it! The Opposition's logic is
that because the previous government had a schedule for repaying the
debt, this State Government may as well keep the debt even if it has an
opportunity to take that debt away. The Leader of the Opposition was
asked on a radio program in March -

And the Court Government, of course, is still paying off the
petrochemical plant bills, aren't they?

Mr Taylor replied -

Minimal, I mean, when you talk about those sorts of things, I think
the amount involved was at least at the very, very most around
$2Omillion or $25million that had to be paid off over a course of
this year and the next few years. That doesn't have any great
impact on this sort of budget, a budget of over $Sbillion.

We are now told that a payment of $25m a year is minimal, as though one
can brush it aside. The Leader of the Opposition knows that a new high
school costs on avenage $l5m to construct, and a new primary school
costs $5m.

Mr McGinty: Let us ask a question of the Attorney General. She is the one this
Parliament needs to get to.

The SPEAKER: Order! The member for Fremantle.
Mr Taylor: You know it and we will not have your Attorney General hide behind

you or anyone else.
The SPEAKER: Order!
Mr COURT: The Leader of the Opposition cannot remember the most

scandalous deal his government entered into, and he has the nerve to come
into this Parliament and question the integrity of members on this side of
the House.

Mr Taylor: You will not get away with it. You are covering up for the Attorney
General. Sit down and let us get on with it. We do not want to listen to
YOU.

The SPEAKER: Order!
Mr COURT: I know that members opposite do not want to listen to me.
Several members interjected.
The SPEAKER: Order! I formally call to order the Leader of the Opposition. If

it were not for the position he holds, I would have done that earlier. The
Premier must be given an opportunity to answer the question asked.

Mr Taylor: He has been given five minutes.
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The SPEAKER: I assume that he is coming to the end of his answer, and I ask
him to do so.

Mr COURT: Members opposite cannot expect to be taken seriously when the
Leader of the Opposition and the Deputy Leader of the Opposition, firstly,
could not remember the deal, and now are telling us that a payment of
$25m a year is minimal and can be brushed to one side. Whether the
Leader of the Opposition likes it or not, it was the most fraudulent and
scandalous deal that a state government has entered into, and he must cop
that responsibility for ever and a day.

WANNEROC) CiTY COUNCIL - ILLEGAL ACTIVITIES ALLEGATIONS
Attorney General, No Knowledge of

65. Mr MARLBOROUGH to the Attorney General:
I refer again to possible conflicts of interest in the Attorney General's
administration of her portfolio and ask -

(1) Can the Attorney General confirm her comments to the media on
Friday when she claimed she first knew of criminal and other
allegations against Dr Wayne Bradshaw and his council when the
Kyle report was leaked in July 1992?

(2) Can the Attorney General explain to the House how she failed to
note that at least 29 ankiles had appeared in the Perth Daily News
and The West Australian from 1988 until July 1992 dealing with
alleged corruption and misuse of ratepayers' money at Wanneroo
City Council, of which her husband was a member?

(3) How does the Attorney General explain not knowing about these
allegations when there was widespread publicity in February 1992
about her husband, councillor Colin Edwardes, councillor David
King, convicted last week of corruption, and councillor Wayne
Bradshaw, now sought for corruption, refusing to attend a
ratepayers' meeting on 14 February 1992 to answer charges of
supporting a controversial service station development at Ocean
Reef? I remind the Attorney General that at least eight of those 29
Press articles refer to her husband's activities in regard to that
service station development.

(4) How does the Attorney General explain - and it will not be
anywhere near the length of the Premier's answer, but it will be
more to the point - given her close friendship with the former
mayor of Wanneroo, her failure to note headlines such as "Council
Scarred after a Year's Turmoil" and "Angry Residents Say There's
Corruption in Wanneroo' in the Daily News on 22 February 1989?
Is the Attorney General deaf as well as blind?

Mrs EDWARDES replied:

(1 )-(4)
I will ignore the last couple of comments. In my role as Attorney
General there will obviously be times when I am able to comment
on particular matters and times when I am not able to comiment on
particular matters, paruiculariy matters which are currently under
investigation by both the Diretor of Public Prosecutions and the
police, and as such I will not get involved in the specifics in regard
to some of the matters which have been raised. In regard to the
allegations that have been printed in the media -

Dr Gallop: Were you on holidays in the Maldives at the time? Did you
miss all that?
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Mrs EDWARDES: Not only have I never been to the Maldives, but also I
have never visited Dr Bradshaw in Indonesia, as was also
suggested last week.

Mr Marlborough: Has your husband?
Mrs EDWARDES: No.
Mr Marlborough: Are you sure about chat?
Mrs EDWARDES: Absolutely. There are no possible conflicts, and I

have made it very clear that Dr Bradshaw, like any other person
who is facing a warrant for arrest and extradition proceedings,
should return to Western Australia.

POLICE - COMMUNITY POLICING PROGRAM
Success

66. Mr BOARD to the Minister for Police:
I have given some notice of this question. Can the Minister inform the
House about the success of the Community Policing program, in particular
Neighbourhood Watch, and its future direction in Western Australia?

Mr WIESE replied:
I thank the member for same notice of this question. The success of the
Community Policing program is measured basically through its diverse
involvement in community valued programs in preventive or proactive
policing. Since its inception, the range of community policing services
provided to Western Australian citizens has steadily grown through
projects or group areas such as crime prevention; security advice for
home, personal and commercial operations; seniors' programs; school-
based police officers; graffiti task force; ethnic affairs; domestic violence;
protective behaviours; Aboriginal community patrols; blue light disco;
rural watch; school, industrial and business watch; Neighbourhood Watch;
property identification; youth driver education; Constable Care program;
driver reviver education; and Bike Ed. That list gives some idea of the
involvement of the community and the Police Department in community
policing activities. Neighbourhood Watch is a very large program which
commenced as a small pilot scheme in Bunbury and now boasts
membership of approximately 500 000 participants active in 310 groups
throughout the Perth metropolitan area, major regional centres, and most
country towns.

Several members interjected.
Mr WIESE: Assessing the success of Neighbourhood Watch is a very difficult

business because of the fact that it is changing and being enhanced all the
time.

Mr McGinty: You will not put us off pursuing this matter.
Several members interjected.
The SPEAKER: Order! The member for Fremantle.
Mr WIESE: If the member for Fremantle asked sensible questions I would give

detailed answers for him too.
The recent observation revealed by the Australian Bureau of Statistics'
survey which showed that areas where an active Neighbourhood Watch
scheme operated had a significantly lower level of crime than those areas
which did not have a Neighbourhood Watch scheme was a positive
indication of the very beneficial results which come from having a strong
and active Neighbourhood Watch scheme in an area or town.
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WANNBROO CITY COUNCIL - ILLEGAL ACTIiTIES ALLEGATIONS
Attorney General, No Knowledge of

67. Mr MARLBOROUGH to the Attorney General:
Does the Attorney General want to try to continue to convince *Ais House
and the people of Western Australia that she had no knowledge of the
activities carried out by Dr Wayne Bradshaw; her husband, Colin
Edwardes; David King, and ocher councillors of the City of Wanneroo,
when all of Western Australia was reading about it prior to the so-called
leaked document in July 1992?

Mrs EDWARDES replied:
I have no knowledge of any illegal activities. Allegations and innuendo in
the newspapers cannot necessarily be believed& For instance, a few weeks
ago in the Sunday Times in "Bennett's Bear' it was reported that Brian
Easton, a member of my staff, camne with me to the United States and
Canada. He wanted to know whether he travelled in my suitcase, because
it was clear in the media release that he was not to go. Therefore, we
cannot believe always what we read in the newspapers in any event.

Several members inreijected.
The SPEAKER: Order!
Mrs EDWARDES: I have no knowledge of any illegal activity being carried out.

FOUNDATION DAY - OBSERVED ON I JUNE, CONSIDERATI[ON
68. Mir DAY to the Premier:

In view of the fact that this week is West Week and that Western Australia
now observes Australia Day on the day on which it actually occurs,
namely 26 January, will consideration be given to ensuring that Western
Australia's Foundation Day holiday will in future be observed on the day
on which it occurs, namely 1 June, rather than the following Monday, to
provide a more meaningful recognition of the State's origins?

Mr COURT replied:
Interestingly, if the Opposition does not like questions asked by this side
of the House, it tries to ridicule them.

Several members inteijected.
The SPEAKER: Order!
Mr COURT: Is the member not allowed to ask a question about Foundation Day?
Mr McGinty: Yes or no. Answer the question, sit down and let us get on with it.
Mr COURT: The member for Fremantle makes that comment, and it is good to

see the Northern Territory team back in town! I do not know what the hit
rate was up there, but the reports we received indicate that if another five
members opposite go to the Territory at the next election, the Labor Party
will have no seats left at all!

Several members interjected.
The SPEAKER: Order!
Mr COURT: The Government has not considered having Foundation Day

observed on the day of foundation itself. Australia Day is now being
observed on the relevant day. The Government is prepared to consider the
matter. The main criticism of not having the long weekend for the
observation of that day camne from many regional centres which rely on
the trade arising from the long weekend. This is a matter the Government
has not considered, but is prepared to do so.
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BRADSHAW, DR WAYNE - ATTORNEY GENERAL, ELECTION CAMPAIGN
ASSISTANCE

69. Dr GALLOP to the Attorney General:
1 refer to the Attorney General's responsibility for the administration of
justice, her connections with a fugitive from Western Australian law and
the possible conflict of interests which arises.
(1) Will the Attorney General confirm her statement to the House on

16 November 1993 that Dr Wayne Bradshaw's involvement in her
1989 election campaign, which according to a Liberal Party
document tabled here cost $30 000 to $40 000, was limited to
providing a donation of $2 000 and the loan of 'a facsimile
machine?

(2) Will she confirm that Dr Bradshaw's assistance came only in
response to a standard letter from her campaign committee, and
thac Dr Bradshaw had no other direct or indirect involvement in
her campaign?

The SPEAKER: Order? I am not sure of the total relevance of part (2) of the
question. Obviously, (1) is in order.

Mrs EDWARDES replied:
(1)-(2) There is no conflict of interest. I confirm the letter that was tabled in the

House, and I take the dare mentioned by the member as being correct.
The advice I received came from the then State Director of the Liberal
Party -

Mr Taylor: Who was it then?
Mrs EDWARDES: Geoff Paddick.
Mr Taylor-, Are you sure?
Mrs EDWARDES: At the moment I am having the matter confirmned by the

Acting State Director, Mr Tony Nutt.
Mr Taylor: Are you sure?
Mrs EDWARDES: Yes. I am having the advice checked to see that it was true

and correct in view of other matters which have come to light. Itris true
that the advice I received was that Dr Bradshaw contributed $2 000, by
way of services or other means, and the loan of a facsimile machine.
Regarding the other allegations made in the television interview last nigh:,
the Liberal Party guidelines are very clear.

Dr Gallop: Did he collect other money for your campaign?
Mrs EDWARDES: I would not know that. My campaign adhered closely to the

Liberal Party guidelines as I was kept totally separate from the direct
contribution of funds and fundraising. Therefore, I would know only of
matters about which I have been advised. I certainly would not know
whether any person had made contact with any other person to contribute
to my campaign.

Dr Gallop: Could it be said that he was your bag man?
Mr Court: This is not Terry Burke hour.
The SPEAKER: Order!

COMMUNITY DEVELOPMENT, DEPARTMENT FOR - CHILD PROTECTION
Adequate Resources

70. Dr flAMES to the Minister for Community Development:
Some notice of my question has been given. In view of the recent
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publicity about the care and protection of children, can the Minister
inform, the House about the steps he has taken to ensure that adequate
resources are available for this important responsibility?

Mr Ripper: He would not debate it in the House, and now he wants to take up
question time on it!

Mr NICHOLLS replied:
It is interesting that members on the other side are commenting about this
issue. Some comments in this House last week were made by people who
do not know the facts. The Court Government has subs tantially increased
the resources available for child protection work compared with what
happened under the previous government. Between 1988-89 and 1992-93
the previous government reduced the department's budget by $4.5m in
real terms, after allowing for consumer price index and population growth
factors. At the same time the avenage employment within the department
fell by 10.6 per cent. This reduction in real terms and fall in employment
levels occurred when allegations of child abuse to the department
increased by more than 200 per cent, and calls to the crisis care unit about
abuse in families increased by more than 400 per cent. While the
workload increased dramatically, the previous government allocated fewer
resources to the problem at the end of its term than it did at the beginning.
Last Tuesday evening in this House, the member for Armadale said words
to the effect that any government which reduces resources to families
stands utterly and forever condemned. Given that the member for
Armadale was the Minister responsible for part of the time and a Minister
of the then government for all of the time when the resources were
reduced in this important area, I trust that she and all other Ministers and
members of the government at the time accept that she stands utterly
condemned by her words.
The Court Government has, in fact, already taken action to reallocate. 20
positions from head office to field work and has created the position of
senior casework supervisor in each district. Although this does not add to
the total number of people in the department, it enhances quality control
and ensures the better use of experienced staff in that area. We have
introduced new training programs for field staff and the production of a
new casework manual. Currently under investigation within the
department are a number of options, some of which I believe will assist in
dealing with the casework. We must look at other options, such as
con tracting out some of the work, and we must also try to create a pool of
trained people. It is important for members opposite to understand that
while they sit here and crow and berate this Government for what it is
doing, they should cake a little time to check the facts, and to check what
they did not do when they were in government compared to what this
Government is now doing in this area. We take the issue of family
suppont very seriously and we are not about to be condemned by people
who did not produce when they had the opportunity.
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